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DECISIONS 


COURT or SESSION, 


From the Year M,DC,XEvi, to che Year M, DCC, XVIII. 


N- I. ; | June 1698. 
Sir FOHN COCHRAN of Ochiltrer, 
bg againſt | 
The Earl of BUCHAN. 
Res Judicata 


IR Joon Cochran having charged the Earl of Buchan, upon a bond 
of borrowed money, to pay L..ro00 Sterling, he ſuſpended,” and 
alledged res judicata ; and, for inſtruQting his reaſon, produced a 
decree of the Chancery of England, parte comparente, finding, that 

the bond was granted for no valuable conſideration, and therefore diſ- 
charging all execution thereupon for ever. | | 
In this proceſs there -was formerly a debate anent the competency of 
the Chancery; in which it was alledged for Sir John, That the bond be- 
ing granted by one Scotfman to another, after the Scots form, it could not 
be readered ineffectual by any decree in England: and the Earl having 
anſwered, that England was locus contractis, and that both parties had re- 
fided a conſiderable time there, before commencing of the procels ; The 
* Lords found the Judicatory was competent.” - "os 
Upon this interlocutor, the Earl reſumed. the defence of res judicata 
parte comparente, by a competent Judicature. Sir John anſwered, That, 
tho' the cauſe was judged, yet the decree of the Chancery was reviewable 
in Scotland. The Lords found, That the decree of the Chancery was 
« reviewable. ' © oy Ed Ban | IB 
The Earl reclaimed; and, having obtained a hearing in præſentia, al- 
ledged,. That, in as far as the Lords had found the Chancery to be a com- 
tent Judicatory, it neceſſarily followed, that the ſentence ſhould he fi- 
* and unquarrellable ; becauſe the Chancery was a ſovereign Judicatoty, 
and what was competent to be judged there and determined, could not be 
reverſed by the decifion'of any other Judicatory, except the Parliament of 
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It was anſwered: Imo, Eſto that the Lords interlocutors, ſuſtaining the 
Chancery of England as a competent Judicature, and finding the decree 
reviayable, were not ęonſiſtent, would not be cogcernet x ſeeing the 
laſt did derogate from the firſt. 24, The interlocutors did very well con- 
fiſt ; for, ſuppoſe the Chancery had become a competent Judicatory by 
the parties abode ſome time in England, yet, if the decree had paſt in ab- 
ſence, or had been pronounced down right contrary to the laws of this 
kingdom, as if a bond of borrowed money was taken away by witneſſes, 
or that there had no been no full debate; in theſe caſes the decree would 
be reviewable in Scotland, which is moſt reaſonable and juſt in this parti- 
cular cafe, wherein Sir John did only give ih a declaration, in anſwer to the 
Earl's allegations, for avoiding a penalty that is impoſed upon abſents by 
the Engliſh law; but thereafter he withdrew, and the decree is marked to 
be pronounced, none appearing for the defendent. 

It was replied for the Earl; That effo the decree: could be reviewed, 
the ſame behoved tò be reviewed, either in England, or according to the 
laws of England, where the juriſdiction being once eſtabliſhed, the law 
of that nation behoved to regulate the ſentence; and the Earl would not 
decline that the ſentence ſhould be reviewed, and any new allegation 
judged according to the laws of England. Fas 

It was duplied : That the Lords could only judge according to the laws 
of Scotland; eſpecially in a caſe that had been ſtated before the Chancery, 
which is judged according to the rules of equity, in which the Lords 
could not be regulated by the opinion or apprehenſion of the Chancellor 
of England. ES ay 

The Lords adhered to their former interlocutor, and found the de- 
« cree of the Chancery reviewable.” In which it is ſpecially to be no- 
ticed, that the Complaint before the Chancery was raiſed at the inſtance 
of the Earl, granter of the bond, after the Scats form, and bearing re- 
giſtration here; and it did not appear reaſonable that the Earl could de- 
prive Sir John, the creditor, of the benefit of the law of this nation, 
notwithſtanding that he did once compear : but, if Sir John, the creditor, 
had provoked to judgment before the Chancery, it is like the Lords would 
not have found the decree reviewable at his inſtance, who had made e- 
lection of the Judicature. And the interlocutor did very well conſiſt; 
for the reſidence of both parties in England above a year, did eſtabliſh a 
competency ; yet the debtor's provoking to judgment in England was 
not found to exclude the creditor from the benefit of the law of this 
nation. Fe 


Ne 1I. | June 23. 1698. 
JOHN CARNEGY and his Mother 
| againſt 
ALEXANDER BLAIR alias CARNEGY of Kinfauns. 
A Faculty to burden, 


IR Wilkam Blair of Kinfauns having no heirs-male of his own body, 
married his eldeſt daughter to Mr. Alexander Carnegy, the Earl of 
Northeſk's ſon ; and by the contract of marriage the Earl of Northe/# * ob- 
ü _ lyged 


t 1 


bliged to pay L. 40,000 to Sir William, to be employed for defraying the 
debts of the family; and Sir William diſpones his eſtate in favours of his 
daughter and her ſaid ſpouſe, in Conjun&t fee and liferent, and to the 
daughter's heir- male of that marriage, and to her other heirs of tailzie 
therein mentioned, with this proviſion, That albeit there ſhould be heirs- 
male procreate of the marriage, yet, if the ſaid Mr. Alexander Carnegy 
ſhould ſurvive, and contract marriage with another wife, it ſhould be law- 
ful for him to burden the ſaid lands and eſtate, and haill heirs of tailzie, 
with the ſum of 20000 merks in favours of a ſecond wife, and the heirs 
of a ſecond marriage, and that the ſaid lands and eſtate ſhould ſtand really 
affected and burdened with the ſaid ſum, until it were payed. 
vir William's daughter deceas'd, leaving a ſon of the marriage, and Mr. 
Alexander Carnegy entered into a ſecond contract with Margaret Nairn, 
with whom he got a portion of L. 20000, and became obliged to ſecure 
her in a ſuitable liferent, and to add L. 40,000 of his own-means, and 
to employ the haill ſum of L. 60,000 to himſelf, and the heirs-male of 
the marriage. 

The ſaid Mr. Alexander having deceas'd, leaving a ſon of the ſecond 
marriage, without fulfilling the obligements of the ſecond contract, either 
in favours of his Lady, or the heir of the marriage: the reli, for her 
liferent-right, and the ſon of the ſecond marriage, as heir of proviſion, 
adjudged the eſtate of Kinfauns, and particularly the faculty'to bur- 
den the ſame with 20,000 merks, in implement of the foreſaid contract 
of marriage; and thereupon they raiſed two ſeveral actions, one of maills 
and duties, and another Br payment of the ſaid 20,000 merks, to which 
they alledged the heir of K:nfauns is liable by the quality of the tailzie. 

The defender alledged : That neither he, nor his eſtate was liable for 
the ſum libelled ; becauſe he was heir to his mother, and his father had 
never exerciſed the faculty: for, albeit he had entered into a ſecond con- 
tract, containing proviſions in favours of the wife and heirs of the mar- 
riage, yet he had no ways burdened the heir, or eſtate of Ninfauns, nor 
ſo much as made mention of the faculty ; ſo that the ſame was not exer- 
ciſed by the ſecond contract. | n 

It was anſwered : That the defunct having reſerved a faculty to burden 
the heir and eſtate of Kinfauns, in favours of the wife and heirs of a ſe- 
cond marriage, the entering into a ſecond contract was a ſufficient exer- 
ciſe of the faculty, tho' the faculty was not mentioned expreſsly; becauſe 
contracts of marriage are-uberrime fidet, and the defun did oblige him- 
ſelf, and all his heirs, whereby he muſt be underſtood to have done every 
thing in his power to make the contract effectual, and thereby to have 
obliged the heir of Kinfauns, And, in general, a right to lands being 
made with a reſerved power and faculty to burden, e ipſo that poſterior 
debts are contracted, the faculty is underſtood to be exerciſed, unleſs there 
be another eſtate ſufficient to pay theſe poſterior debts. And ſo it was un- 
derſtood, 2 1ſt June 1677, Hipedringl againſt Hopepringle ; as is obſerved 
both by the Viſcount of Starr and Sir Jobn Niſber. 

It was replied: The faid deciſion was in the caſe of a diſpoſition by a 
father to a ſon, which is naturally reckoned a repreſentation ; whereas the 
defender ſucceeds to his eſtate by his mother. 24s, The ſame point hath 
been decided in the contrary, both before and after, particularly; 12th 

ly 1671, Lermont againſt Earl of Lauderdale, where a diſpoſition being 


made to a ſon with a faculty to burden the eſtate with a ſum of money, 
0 and 
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and the diſponer having thereafter granted a bond, declaring that the ſame 
ſhould be a part of the ſum, wherewith he had a faculty to burden the 
eſtate ; yet the donatar of the ſon's "forfeiture was not found liable as 
intromettor, nor the eſtate really affected: and lately in the caſe of Urie 
againſt Scot, the Lords found, That a father having diſponed his eſtate 
te to his fon, with a faculty to burden it, that the contracting of poſterior 
te debts was no exerciſe of the faculty; much lefs, can the defender's 
perſon or eſtate be liable; ſeeing he doth no ways repreſent his father, nor 
derive right to his eſtate from him. 7 
It was duplied: The deciſion betwixt Lermont and the Earl of Lau- 
derdale meets not this caſe; becauſe there was no queſtion that the heir 
or the eſtate would have been liable; but the privilege of a donatar of the 
ſon's forfeiture was the only point pled and determined. 2do, As to U- 
rie's caſe, the practique is not marked; but there was a ſpeciality in the 
conception of the faculty; for the diſponer reſerved power to contract 
debt, and grant wadſets therefor : ſo that the power to contract debt was al- 
ways connected with the granting of a real ſecurity for that debt, and there 
was not a faculty to burden the ſon with the debt perſonally, but the eſtate 
really; whereas here the faculty is to burden the heir of the talzied eſtate, 
in favours of the wife and children of a ſecond marriage only, whereby, 
albeit the heir ſucceeds to his mother in the tailzied eſtate, yet he is to 
be conſidered as repreſenting his father, in ſo far as concerns the ſum in 
the faculty. | | 6 6 
6 The Lords found, That the entering into the ſecond contract of mar- 
* riage was a ſufficient exerciſe of the faculty to make the heir of 
e tailzie liable ſubſidiariè, if the defunct had no other ſufficient e- 
* ſtate to make the obligement in the contract effectual, the purſuer 
upon payment aſſigning to the defender the obligements in the 
* contract, with the diligence following thereupon, in ſo far as he 
te pays. But the Lords did not determine in the maills and duties. 


Ne III. November 16. 1698, 


SIMEON ELLIOT of Swinefide, 
againſt bY 
WILLIAM ELLIOT of Meikkdale. 
Heir of Tailzie liable præceptione hæreditatis. 


F Elliot of Swinefide, as aſſigney to the ſum of 2000 merks, being 
the remainder of a tocher of 8009 merks, contracted by the deceas'd 

Adam Elliot of Meikledale with his daughter, purſues Milliam Elliot, now of 

Meikled:le, as repreſenting his father upon the paſſive titles. 

For proving the defender's repreſentation, the purſuer produced a char- 
ter of the lands of Mei iedale, in favours of the defender's father in life- 
rent, and his eldeſt ſon of a ſecond marriage, to whom the defender is heir 
in fee, with a faculty to the father to burden the lands, not exceeding the 
third part of the value; and inſiſted to make the defender liable as ſuc- 
ceſſor to his father by the foreſaid diſpoſition after contracting of the pur- 
ſuer's debt. | | | 82 
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The defender alledged : That his father having a ſufficient eſtate beſide 
the lands of Meikledale, he might lawfully provide the fee thereof to a 
younger ſon, who was not aliequi ſucceſſurus, without ſubjecting that ſon 
to any debt; and, for inſtructing that the father had a ſufficient eſtate, re- 
peated the inventar of the confirmed teftament lying in procels. 

The purſuer anſwered : That the defender being executor confirmed, 
and having repudiated and reduced the teſtament, he cannot found upon 
it to prove a "Rs eſtate ; ©* which anſwer the Lords ſuſtained.” 

The defender further alledged : That, albeit the teſtament was not pro- 
bative, yet the defence of a ſeparate right being relevant, he offered to 
prove his alledgeance by the purſuer's oath of knowledge. | 

The purſuer anſwered : That the alledgeance of a ſeparate eſtate ex- 
iſting, that might now be affected for payment of the purſuer's debt, was 
relevant; but % there had been a moveable eſtate, which is not now ex- 
tant, at leaſt appears not, no ſuch ſeparate eſtate is ſufficient to exclude a 
lawful creditor, in competition with a ſon who got the fee of a conſider- 
able land- eſtate, after the purſuer's debt; becauſe moveables paſs, de manu 
in manum, without writ, and poſſeſſion gives a right, and in time the 
very ſpecies thereof is conſumed ; and therefore, albeit there be an order 
of diſcuſſing heirs, yet no creditor is bound to diſcuſs executors. 

The defender replied: He is no ways to be conſidered as an heir, but 
only as a conjunct and confident perſon, receiving a gratification after con- 
tracting of the purſuer's debt; and it is ſufficient to purge the preſumptive 
fraud in the father, and to elide the act of Parliament 1621, that there 
was any ſufficient eſtate at the time that the fee was taken to the defender, 
and that the debtor continued to have a ſufficient ſeparate eſtate to pay all 
his debts to his death. And, for further clearing of this point, the de- 
fender doth cite very many deciſions, 21ſt June 1677, Hopepring'e againſt 
Hopepringle, where a father having granted a bond after he had diſponed 
his eſtate to his ſon, reſerving a faculty, © The Lords found it was the pre- 
% ſumed will of the father, that the bond ſhould burden his executry in 
te the firſt place.” 22d June 1680, Grant againſt Grant, where a bond to 
a child being quarrelled by a creditor, ** the Lords ſuſtained the defence, 
« that the Faber had a ſufficient ſeparate eſtate at the time.” The like 
11th December 1679, creditors of Mouſewell againſt children of Mauſewell; 
2 June 167 5, Clerk againſt Stewart; 6th March 1632, Laird of Gartb- 

d againſt Sir James Ker; and in a caſe quadrating in every circum- 
ſtance, 1oth November 1680, M* Kell againſt Jamieſon and Wilſon, © the 
e Lords found, That a diſpoſition of a tenement made to a grand-child by 
* a daughter was not quarrellable by an anterior creditor ;” ſeeing the diſ- 
poner had a ſufficient eſtate, whether by infeftments, moveables, or bonds, 
notwithſtanding that the diſponer had no ſons, and that his daughters 
were his apparent heirs, and that he reſerved his liferent, and a faculty to 
burden, as in this caſe. | | 498 

It was duplied for the purſuer: That he doth not inſiſt upon the act 
of Parliament 1621, for reducing the fee in favours of the ſon as fraudu- 
lent, but he inſiſts againſt the defender as heir to his brother, who is heir 
of tailzie to his father the debtor, by taking the fee in favours of a ſon af- 
ter contracting of the purſuer's debt. And as to the practiques adduced, 
they are not parallel; for they are generally in the caſe of particular rights, 
or proviſions to younger children, hereby the children were made cre- 
ditors to their father, which the Lords did ſuſtain, as being a. > wg 

| | B viſions, 
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wiſions, made by parents having eſtate to pay their debts, and without 
. fraud. 3 ö 
The only deciſion founded on, that doth approach to the caſe in hand, 
is that of Mr. M Kell againſt Jamieſon and Wilſon, 10th November 1680, 
here the grand-child might have been pled to be an heir of tailzie per 
præceptionem, and fo liable to the debt; but the caſe was not ſo pled, nor 
under the Lords conſideration hen determined. 5 
In this caſe the pleading did not fo clearly diſtinguiſh the title whereup- 
on the defender might be overtaken, whether upon the act of Parliament 
4621, or as an heir of tailzie ; but the Lords did difference the caſe in the 
reaſoning, © and found the defender liable as heir of tailzie per præcepti- 
* onem, by progreſs, to his father, who purchaſed the ſaid lands by his 
'«« means, after contracting of the purſuer's debt; and alſo reſerved a fa- 
e culty to burden the fee.” | 
The defender having reclaimed, repreſenting that the original fee, in 
favours of the ſon of the ſecond marriage, was anterior to the purſuer's 
debt; but that the father and ſon reſigned, and took a new charter, with 
a faculty to burden, poſterior to the purſuer's debt. 
Upon which the Lords, by interlocutor of the 29th November 1698, 
* found the defender was not liable as an heir of tailzie, the origi- 
te nal fee being taken to the ſon before the purſuer's debt, albeit it 
* was but three days prior, and the diſpoſition retained by the fa- 
ce ther till the new reſignation ; but allowed a further hearing how 
e far the defender was liable by virtue of the reſerved faculty.” 
Vide 16th December 1698, inter egſdem; and 23d June 1698, Car- 
negy againſt Blair, | 


Ne IV. Eadem die, 16th November 1698. 
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Mrs. MARY HAY 
againſt 
ANNA CRAWFORD. 
Innovation.” 


IRS. Mary Hay and Anna Crawford being both creditors to the deceas'd 
1 Mr. Philip Niſbet, they both purſued his repreſentatives for conſti- 
tuting the debt, and both adjudged a tack of teinds which belonged to 
Mr. Philip; but with this difference, that Auna Crawford, apprehending 
the right of the tack did fall to Mr. Philips heir of line, ſhe purſued Mr. 
Philip's ſon's daughter, and obtained a decreet cegnitionis causd, and there- 
upon adjudged ; and Mrs. Mary Hay purſued David Niſbet his brother, 
and obtained a decreet as lawfully charged to enter heir, whereupon ſhe 
adjudged. | | 

Whitfombill, the debtor of the teind-duty, purſues a multiple-poinding 
againſt them both ; in which it was alledged for Mrs. Mary Hay, That ſhe 
ought to be preferred ; becauſe ſhe produced a tack of teinds of the pa- 
riſh where I bitſombill's lands lay, in favours of Mr. Philip, and his heirs- 
male, with an adjudication againſt David Niſbet the heir - male. * 
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It was alledged for Anna Crawford : That ſhe ought to be preferred ; 
becauſe, albeit the tack was originally ſet to heirs-male, yet the tackſman 
might alter that deſtination at his pleaſure, and provide the fame to any 
other heir, which he had done, in ſo far as he had ſet a ſub-tack of the 
ſame teinds to Whitſombull, and taken the tack-duty payable to himſelf, 
and his heirs whatſomever ; and Anna Crawford having adjudged that 
ſub-tack per expreſſum, her diligence was preferable to the diligence againſt 
the heir-male. | | 
It was anſwered: The ſub-tack did not alter the deſtination of the 
principal tack, becauſe illud non agebatur ; but the tack-duty was made 

yable to him, and his heirs whatſomever, which in dubio is under- 
ſtood the heir of line; yet, where the ſubject of the tack is diſtinct to 
other heirs, heirs whatſomever muſt be underſtood the heirs of the prin- 
cipal tack, in the ſame way as an heritor ſetting a tack of his lands bear- 
ing an obligement to pay the tack-duty to his heirs whatſomever, is not 
underſtood thereby to alter the deſtination of the ſucceſſion of his lands 
from heirs-male, or heirs of tailzie, but to provide the tack-duty to his 
heirs, who ſhall ſucceed in the right of the lands. 

« The Lords preferred Mrs. Mary Hay's diligence againſt the heir- 

te male; and found, That the deſtination of the principal tack to 
e heirs-male was not innovated or altered by the ſub-tack.” 


No V. December 3. 1698. 
ANDREW KER 
againſt 


A 


RICHARD EDGAR. 


Metus Cauſa. 


Narew Ker, as having right to a decreet at the inſtance of his father, 

and another, for the ſame ſum, at the inſtance of his mother, both 

againſt Richard Edgar, did apprehend the ſaid Richard with caption, who 
ranted a bond of corroboration to prevent his impriſonment. 

The faid Richard being charged upon the bond of corroboration, he 
ſuſpends upon thele reaſons: 140, The bond of corroboration was ex- 
torted metu carceris, without any tranſaction or abatement of the ſums 
contained in the decreet for which the ſame was granted. 2d, The de- 
creet, which was the ground of corroboration, was in abſence, and againſt 
a minor undefended. | | 

It was anſwered: Imo, As to the decreets, the charger will not enter 
into a debate anent the grounds thereof ; ſeeing the ſame are confirmed 
and homologated by the bond charged upon. 240, As to the pretended 
extorſion metu carcerts, it is not relevant; becauſe no legal execution can 
be reckoned juſtus metus, all acts of extortion being violent and illegal; 
and the ſuſpender having neglected the legal remedy of ſuſpenſion, either 
before or after he was taken with caption, and having rather choſen to 
homologate the decreet and diligence, by a bond of corruboration, he can- 
Not now quarrel the decreet homologate. | | 
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It was replied: Metxs carceris was always reckoned metus juſtus, qui 
cadere poterit in conſtantem virum. And there is no example where the ad- 
vantage of a legal diligence upon a decreet null or reducible was ſuſtained. 
On the contrary, 3d July 1668, Thomas Rew againſt Houſtoum, it was 
Found, That the obtainer of a decreet in abſence having diſcharged the 
-decreet, and got a bond for the value, without abatement, the granter of 
'the bond did not thereby homologate the decreet or debt, but that he 
might quarrel the ſame; which quadrates with the preſent caſe, which 
is yet ſtronger than it; becauſe there the decreet was diſcharged, and the 
bond a new original ſecurity ; whereas here the decreet is only corroborate, 
and is the original debt charged for. And, upon the 18th of February 
1680, Burnet againſt Ewen, Burnet being arreſted and impriſoned in Lon- 
don, for not finding baill, according to the laws of the place, a bond 
granted during his impriſonment was reduced. 

It was duplied: The laſt caſe doth not quadrate; for Burnet being a 


ſtranger in England, in no condition to find baill, or prevent his attach- 


ment, there was good reaſon to reduce the bond, unleſs it could be ſup- 
ported by a juſt debt. And, as to the other caſe, it is a fingle decifion ; 
and the charger alledges, that the ground of law inſiſted on doth ſupport 
his bond, that the ſame was freely granted, when the ſuſpender had a le- 
gal remedy of ſuſpenſion, whereby he might either have prevented the 
diligence of caption, or might have obtained his liberty after he was ta- 
ken; and fince he did rather chuſe to acknowledge and homologate the 
debt, than to uſe that legal remedy, he cannot now be admitted to make 
another choice, eſpecially conſidering that he doth not now offer any ob- 
jection againſt the juſtice of the debt due to the charger, but only pre- 
tends he doth not repreſent his father the debtor ; the two decreets were 
-obtained againſt him on the paſſive titles. In which alſo this caſe differs 
from that determined 6th of Fuly 1668; for there, there was no juſt debt, 
but only a decreet in abſence, upon the promiſe of payment of a ſum, 
which was not truly due to the charger. 
cc The Lords found the letters orderly proceeded ; and found, That 
« metus carcerts, by a legal execution, which could have been Fre- 


<« vented, or liberty obtained by ſuſpenſion, was no juſtus metus. 


Ne VI. December 16. 1698. 
ELLIOT of SWINESIDE. 
againſt 
ELLIOT of Meikledale. 


Reſerved Faculty. 


TN the caſe betwixt the ſame parties mentioned 2gth November laſt, the 
1 Lords allowed the parties to be heard on this point, vi. Whether the 
debt lybelled, due by the deceas d Elliot of Meikledale, ſhould burden the 
fee of the lands of Meikledale, in reſpe of the defunct liferenter's facul- 
ty to burden the eſtate, to the value of the third part thereof, notwith- 
zanding that the father did no ſpecial deed expreſſing or exerciſing the fa- 
aulty, and that the debt was anterior to the reſerved faculty. K 
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It was alledged for Meikledale : That he could not be liable by virtue of 
the reſerved faculty: 1mo, Becauſe the words of the faculty run in futuro, 
that it ſhall be leiſum to the father to burden, &c. ; therefore it was not the 
deſign of parties that any debt already contracted ſhould lie as a burden upon 
the fee, but that it ſhould be lawful by poſterior debts or deeds to burden 
the ſame. 2do, The father's faculty is to burden the ſaids lands with any 
debts or deeds, &c. ; but ſo it is, that the ſimple contracting of debt can 
lay no real burden upon the land, and ſo cannot be reckoned any exerciſe 
of the faculty. | 

It was onfwered for Swinefide : That the favour of creditors in compe- 
tition with heirs or children, ought always to procure them preference, 
in ſo far as it was in the power of the father to prefer his lawful creditors; 
and therefore, a father having a faculty to burden his ſon's fee, is under- 
ſtood to do the fame effectually, eo ie, that he contracts debt, whereby 
the ſon becomes liable in valorem of the father's faculty, without any more 
ſpecial exerciſe thereof, with this caution only, that there appears no o- 
ther ſufficient eſtate to pay the debt: and ſo it was found 23d June 1698, 
John Carnegy againſt Blair, alias Carnegy of Kinfains. 2do, The ſame 

round of law operates equally, whether the debt be prior or poſterior to 
the faculty ; becauſe the father is as much bound by prior debts as poſte- 
rior, and the preſumption is as ſtrong in favours of prior as poſterior cre- 
ditors, that the debtor wills and defires them to be effectually ſecured. 

It was replied for Meibledale: That being no ways liable as heir, nei- 

ther can be recalled by the faculty, unleſs it be exerciſed in the expreſs 

terms, and conform to the quality thereof, which cannot be ſubſumed ; 
for, if it was the will of the father to ſecure the creditor by the faculty, 
why was it not ſo expreſſed when the faculty was framed ? But the truth 
is, neither creditor or debtor reflected on, or noticed the faculty. And, 
as to the caſe of Kinfauns, it differs; for there the faculty was ſpecifick, 
that it ſhould be lawful for the father to burden, in favours of the heir of a 
ſecond marriage. And the contracting of a ſecond marriage might juſtly 
be reckoned an exerciſe of the faculty, unleſs the father were found to 
have a fufficient eſtate aliunde. But, in the caſe of Mr. Alexander Urie 
againſt James Scot Sheriff-clerk, the Lords, upon debate in praſentra, 
found expreſsly, That the father's contracting of debt, was no exerciſe 

« of a faculty to burden, unleſs the faculty had been expreſſed or adjudged 

« by the creditor in the father's life time. 

The Lords found, That the purſuer's debt being anterior to the fa- 
* culty, did not put it in a worſe condition than if it had been con- 
te tracted thereafter ; and found, That the creditors of a father ha- 
« ving a faculty to burden, have the benefit of that faculty, eo 7f/6, 
that they are lawful creditors, unleſs another eſtate can be conde- 
* ſcended upon, which may effectually operate their payment; and 
therefore found Meił edale liable for the debt libelled, as being far 
« within the value of the ſum, wherewith the father had a faculty 

- * to burden his fee, and reſolved to follow the ſame rule in all ſuch 

« caſes that might occur. 


C Noe VII. 
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No VII. 5 December 16. 1698. 
Sir 70 HN DEMPSTER of Pitliver 
againſt 
Sir DONALD BAYN of Tullach. 


* 


Atteſter of a Cautioner. 


| g R Jobn Demffter having taken the Counteſs of Seaforth with cap- 
tion, and being unwilling to put her in priſon, he accepted of a bond of 
-preſentation by Mr. John M*Kenzie of Aſiut her ſon ; and Sir Donald 
Bayn did atteſt the cautioner in theſe words : 
« I Sir Donald Bayn do hereby atteſt the ſufficiency of the above writ- 
« ten Mr. John M. Kenzie of Aſint as cautioner above ſpecified, 
* and oblige me therefor, as witneſſeth my hand, Ec.“ 
The cautioner having fai ed to preſent the Counteſs, Piti ver charges 
and denounces him, and adjudyes his eſtate. Yo 

Pitliver recovering no payment by that diligence, purſues Sir Donald 
Bayn the atteſter, and concludes that he is liabie /ub/id:arie for the 
debt. f 

The defender alledged : That an atteſter is only liable to prove that 
the cautioner was habite and repute ſolvent, as was found 17th December 
1667, Paterſon againſt Hume. And, at moſt, he could only be liable to 
-prove that the cautioner was truly ſolvent, which can be made appear in 
this caſe ; for an atteſter is generally interpoſed in paſſing of ſuſpenſions 
for ſatisfying the ſcruple that the Clerk of the bills my have, as not know- 
ing the condition of the cautioners offered; therefore a known ſufficient 
perſon is interpoſed to atteſt that the cautioner is held and repute ſufficient. 
And the purſuer having accepted an atteſter of a cautioner reſiding at a 
diſtance, he can crave no more than the common effect of ſuch an at- 
| teſtation, and rather leis: becauſe he might have required an obligation 
in what terms he thought fit, and impriſoned the Counteſs, if he could 
not obtain it. 

It was anſwered: The defender is liable /ub/idrarte, as cautioner for 
the cautioner ; becauſe he not only atteſts his ſufficiency, but obliges him 
therefor : and now that the cautioner is diſcuſſed, and proves utterly in- 
ſufficient by ſuffering denunciation and adjudication, the defender is liable 
for hitn. | 

And, as to the caſe of Paterſon againſt Hume, the obligation there was 
not ſo ſtrict ; for there was only a ſimple atteſtation ; but the words, and 
obliges him therefore, are not adjected. And, ſince that time, theſe obliga- 
tory words have been commonly adjected, that the obligation may be the 
more effectual; and the cautioner-being now abſolutely inſolvent by ſuffer- 
ing ſuch diligences to paſs againſt him, the defender is liable. 

It was replied: An atteſtation of a cautioner's ſufficiency implies an ob- 
ligation, and the obligatory words import no more; and it were of dange- 
rous conſequence, if ſuch a deciſion ſhould paſs, as might render all at- 
teſtors of cautioners in ſuſpenſions liable ſutidiarie, contrary to the com- 
mon apprehenſion of all lawyers, and of parties who grant ſuch obliga- 


tions, Without any other delign, than to teſtify, that the cautioner is, or is 
reputed 


Ln! 


reputed to be ſufficient. And whatever diligence may afterwards happen 
againſt the cautioner, that alters not the caſe; becauſe the matter muſt 
be conſidered as circumſtances were at the time of the atteſtation. 
« The Lords found, That the atteſter was not liable ſubfidrari? for 
« the cautioner, but only that he was repute, and really was ſolvent 
« at the time of the atteſtation.” 


Ne VIII. January 5. 1699. 


MARGARET FULLERTON, Relit of FAMES BRAND, 
againſt 
GRISSEL MUIR, Relit of FOHN BRAND. 


A Diſpefition of Lands conveyed by Aſignation to Maills and Duties. 


IN a competition for maills and duties of a tenement in the Canongate, 
belonging to the deceas'd Jobn Brand, compearance was made for 
Grifſel Muir, the ſaid John's relict, who craved to be preferred, becauſe 
ſhe was provided to the maills and duties of the ſaid tenement by her 
huſband, during her life; and becauſe ſhe was not infeft; ſhe purſued the 
heir of her huſband to infeft and ſecure her, and obtained an adjudication 
and infeftment thereupon. | 
It was alledged tor Margaret Fullerton, the reli& of James Brand, the 
ſon : That ſhe had right to an adjudication of the fame tenement againft 
the heir of John, which was year and day prior, and whereupon the Ma- 
giſtrates as ſuperiors were charged. | 
It was an/wered for the relict of the father: That ſhe ought ſtill to be 
eferred ; becauſe, tho Margaret Fullerton's adjudication was prior, yet 
— right was preferable, in ſo far as Joby Brand her huſband was never 
infeft in the tenement, but had only a diſpoſition, which was a perſonal 
right; and her huſband having aſhgned her to the maills and duties during 
her life, ſhe had thereby the benefit of her huſband's diſpoſition conveyed 
to her for her liferent-uſe; and if her right had been in the beſt form, 
the ſame would have affigned her huſband's diſpoſition : but, however, 
the aſſignation to the maills and duties doth virtually imply a conveyance 
of the huſband's right to theſe maills and duties, which being a perſonal 
right required no further ſolemnity. 
« The Lords preferred John Brand's relict, and found, That the huſ- 
« band's aſſignation to the maills and duties, did virtually imply an 
e aſſignation of his own right thereto, and his right being a — 
<< diſpoſition, that the ſame was thereby conveyed. 
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January 5. 1699. 
JOHN GLENDINNING 
againſt 
FOHN GORDON of Kirkconnel. 


Certification contra non producta. 


YOhn Glendinning having acquired right to an appriſing of the lands of 

Kirkconnel, led againſt Andrew Gordon, purſues a reduction and im- 
probation againft John Gordon of Kirkconnel, calling for an appriſing of 
the ſame lands led againſt the defender's eldeſt brother, and whereunto 
the defender acquired right, when he was third brother : in which pro- 
ceſs, the bond which was the ground of the apprifing not being produced, 
certification was granted, and ſtopped from time to time upon partial pro- 
ductions, or applications for new hearings, for the ſpace of a year, and, 
at laſt, was extracted upon the 17th of February 1698. 

The bond which was the ground of the apprifing being regiſtrate in 
the books of Seſſion, was extracted and offered with a bill, upon the 
23d of the ſame month of February 1698 ; and the bill deſired, that the 
defender might be reponed againſt the certification, and the extract re- 
ceived. | | 1 TE 

It was anſwered : That the certification being fairly and legally extract- 
ed, a year after it was firſt pronounced, and, after many ſtops, it was be- 
come his evident; and certifications are amongſt the moſt ſecure and firm 
foundations of property, which cannot be ſhaken upon pretence of 
writs falling under certification recovered after the ſame is extracted. 

It was replied : Certifications, after the courſe of ſome time, do indeed 
become firm foundations of property; but the Lords are not only very 
flow and tender in expeding certifications, but likeways, when they are 
extracted, the Lords may, and are in uſe to recal them upon any applica- 
tion de recenti; and here there interveened only {ix days betwixt the ex- 
tract and production of the bond, which was the warrant of the ap- 
priſing; and the defender is willing to refound the expence and damage 
cum omnt cauſa. tA} * 

It was duphed : Certifications, after taking terms, are decreets in foro, 
which cannot be reduced, neither can they be recalled, if they be fairly 
and regularly extracted, without undue precipitation; and there is no 
diſtinction in law, whether recently quarrelled or not; becauſe eo momento 
that they are extracted, they are the party's evidents, and there is no more 
latitude or privilege to recall them ex recenti than ex inter vallo; for, if they 
might be recalled at any time, it were not poſſible to fix a period of time 
.at which they could not be recalled ; and the Lords would be altogether 
arbitrary in that matter, and the rigor of certifications with the importu- 
nity of parties would often prevail; therefore the legal extracting of ſuch 
decreets, is the period fixed by law. | | 

„The Lords found, That the certification being fairly and regularly 

« extracted, could not be recalled, tho' the writs called for were re- 
« cently offered to be produced. / be 
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Ne Xx. * im January 20. 1699. 

FANNET KENNEDY, and ALEXANDER MUIR' her Huſband, 
| againſt. _ 

MATTHEW CUMING. 


Clauſe of Conqueſt. 


BY contract of marriage betwixt James Howat and Tannet 
the conqueſt during the marriage is provided to the longeſt liver in 
liferent and conjunct fee, and, after their deceafe, tothe heirs or bairns of 
the marriage. | | d | 

Helen Howat, the only daughter of the marriage, having married The- 
mas Kennedy, {he got a portion of 6000 merks, and an obligement to be a 
bairn of the houſe by her contract, and Jannet Kennedy is the only daugh- 
ter of that marriage. hs | | 

The ſaid Helen Howat did afterwards marry Matthew Cuming, with 
whom James Howat did contract 10,000 merks, and again obliged himſelf 
that ſhe ſhould be a bairn of the houſe. | 

Thereafter the ſaid James Howat made his teſtament, wherein he did 
nominate Jannet Cunningham his reli, his executrix, and Jannet Ken- 
nedy, his grand-child by his daughter's firſt marriage, univerſal legatrix. 

Jannet Cunningham having ſurvived, ſhe did alſo nominate Fannet Ken- 

nedy her grand-child, her executrix and univerſal legatrix; and the left 
bonds to the value of 12 or 13,000 merks. | TE 

Matthew Cuming, the ſon-in-law, having confirmed himfelf executor- 
dative to Jannet Cunningham, and intromitted with the bonds, Fanner Ken- 


, 


nedy, the executrix and univerſal legatrix to her grand-mother, purſues 


Matthew Cuming for declaring her right to her grand-mother's exe- 
cutry. : e 1 1 
1* was alledged for Matthew Cuming : That the executry of — 
Cunningham was nothing elſe but the reſult of the means of James Howat, 
her huſband, to which the defender had right from Helen Howat, James 
Howat's only child, who, by his contract of marriage, was provided to 
the whole conqueſt ; and his whole eſtate being conqueſt, it did belong to 
the defender's wife by the claufe of conqueſt. n | 
It was anſwered : That parents are fiars of their own eſtate, notwith- 
ſtanding of clauſes of conqueſt, or deſtinations in favours of heirs or bairns 
of a marriage, which doth not hinder the father to diſpoſe of his eſtate 
or conqueſt, by any rational deed without fraud. And in this caſe, the u- 
niverſal legacy to 2 Kennedy was a moſt rational deed, becauſe he had 
already provided the daughter of the marriage, to two portions in her firſt 
and ſecond contracts; and therefore might reaſonably and freely diſpoſe 
of the ſaperplus by an univerſal legacy. 249, Obligements in contracts 
are not deſigned to reſtrain the father's free diſpoſal to the iſſue of the 
marriage in whatever degree. tio, et ſeparatim, The daughter did both 
in the firſt and ſecond contracts, accept of an obligement to be a bairn of 
the houſe, which doth import a paſfing from the claim of ſucceeding in 
the whole by the clauſe of conqueſt; for the bairns part being contra- 
* | D | | b Ain 
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diſtinct to the dead's part, it doth imply that the father ſhould have the 


free diſpoſal of his own dead's part. 

It was replied: Imo, It is true, parents may diſpoſe of their means by 
rational deeds, but then the father's diſpoſal muſt be by deeds inter vivos, 
and not by an univerſal legacy; becauſe heirs of proviſion are creditors, 
and all creditors are preferable to legatars; and conſequently there is no 
place for any legacy, the whole being exhauſted by the clauſe of conqueſt. 
2do, Tho' grand-children may be comprehended under the name of bairns, 
yet an obligement in favour of bairns, doth only belong to deſcendents in 
the firſt degree, if any be extant; and a father might as well legate to 
a ſtranger, as to a grand-child, in prejudice of a daughter. 

3710, The accepting of a legitime, was a clau'e in favours of the daugh- 


ter, which ſhe might repudiate, as her huſband now doth. 


It was duplied: That the defender doth acknowledge, that a father 
may do any rational deed, notwithſtanding of a clauſe of conqueſt; and 
it cannot be denied, that the univerſal legacy was moſt rational; and the 
law hath left parents, and all fiars, in as full and free diſpoſal of the move- 
ables by teſtament, as of heritage by deeds inter vivos: and therefore the 
moveables might freely be diſponed by the univerſal legacy, the daughter 
of the marriage being already ſufficiently provided. 24do, It is acknow- 
ledged, that a proviſion to bairns does naturally fall to bairns in the firſt 
degree; but the deſign of contracts being only to exclude the father's ar- 
bitrary and fraudulent diſpoſal of his means, either to children of another 
marriage, or to ſtrangers ; he may provide any deſcending of the marriage 
at his pleaſure ; and there's nothing more ordinary, than to provide young- 
er children by teſtaments, tho' the clauſe of conqueſt be in favours of the 
heir, in which the children have no intereſt; and for the ſame reaſon a 
grand-child may be alſo provided. 

ztio, The taking an obligement for a legitime, was not ſimply in favours 
of the daughter, but alſo in favours of her father; becauſe that oblige- 
ment relaxes the clauſe of conqueſt, as to the ſuperplus: neither is it law- 
ful to renounce that clauſe of the contract, unleſs the tocher thereby con- 
tracted were alſo renounced, and reſtored. | 

« The Lords found the univerſal legacy could not be quarrelled upon 

*« the clauſe of conqueſt, the daughter being competently provided; 
« and likeways found, That the accepting of an obligement to be a 
e bairn of the houſe, did leave the father at his freedom to diſpoſe 
e upon the ſuperplus at his pleaſure.” 


Ne XI. | | January 20th 1699. 
ANNA DUNCAN 
againſt 
WILLIAM SMYTON, and ANDREW SMYTON, his Cautioner. 
A Provifin of a Tocher's Return. 


BY contract of marriage betwixt Elizabeth Duncan and William Smyton, 
the ſaid Elizabeth's father is bound to pay a portion of 4000 merks, 


and diſpones a tenement of land valued at 2000 merks : and the contract 
| provides, 
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provides, That, if it happen the wife to live year and day after the mar- 
riage, and thereafter to deceaſe not having bairns on life, the juſt and e- 
qual half of the tocher, both heritage and money, ſhould return to the 
father and his heirs. For the which cauſes, William as principal and his 
brother Andrew as cautioner, oblige them to add 6000 merks to the tocher, 
and to employ the whole on land or annualrent, to the future ſpouſes in 
conjunct fee and liferent, and to the heirs of the marriage; which failing, 
to the huſband's heirs (vpon the proviſions and conditions always above 
mentioned) and how oft the ſum ſhould be uplifted to re-imploy, &c. 

Elizaale h Duncan dying after year and day, without heirs of the mar- 
riage, Anna Duncan, her ſiſter, as having right to the clauſe of return of 
the tocher, purſues William and Andrew Smytons for payment. 

It was alledged: By the contract, the defenders were bound to employ 
the portion upon land or annualrent, in favours of the longeſt liver, where- 
by the huſband had right to the liferent. . 

It was anſwered : The contract provides, that failing of the wife with- 
out bairns, the half of the tocher ſhould return ; and no time being pre- 
fixed to the returning, the exiſtence of the condition, is in law underſtood 
the term of payment. 240, Tho the liferent be provided to the huſband, 
yet that claule is qualified (under the proviſions and conditions above ſpe- 
cified) which proviſion above ſpecified, is, That the tocher ſhould return, 
in caſe of the wife's death without bairns, and ſtill is to be underſtood, 
that, eo caſu, the return is upon the exiſtence of the condition. 

It was replied : That, albeit the exiſtence of the condition be under- 
ſtood to be the term of payment of a conditional obligation, and generally 
where no day is expreſſed, the term of payment is preſently; the term 
of payment being in favours of the debtor ; yet the whole tenor of the 
obligation is to be conſidered complexly; and then it will appear, from 
the ſubſequent obligement, that the tocher was to be employed to the 
huſband and wife, and longeſt liver in liferent, which clears the term of 
re-payment of the portion to be after the huſband's deceaſe, tho' without 
the foreſaid clauſe, providing the liferent to the huſband, it would have 
been due upon the wife's death. 

2do, As to the alledgeance, That the clauſe providing the liferent to the 
huſband is qualified with the proviſions and conditions above ſpecified, that 
is the return of the tocher, failing the wife without heirs. The fore- 
ſaid laſt clauſe is alſo io be conſidered complexly, and it will appear, that 
the proviſions above ſpecified relate to the return of the portion, but not 

to the time of returning ; for the obligement is to employ the tocher to the 
huſband and wife in liferent, and to the heirs of the marriage, which 
failing, to the huſband's heirs and aſſignies, then follow theſe words, 
(under the provifiens and conditions above ſpecified) ; which quality was ad- 
jected, to clear the import of the deſtination in favours of the huſband's 
heirs and aſſignies, that the ſame ſhould hot take place, if the wife died 
without bairns: but the huſband's liferent, and the return of the tocher, 
being conſiſtent, and nothing appearing from the contract that the huſ- 
band's liferent was to ceaſe in any caſe, the contract is to be ſo interpreted, 
that all the clauſes may have their effects, according to the moſt uſual and 
reaſonable deſtination, 


The Lords found the huſband had right to liferent the tocher.” 
| N XII. 
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GEORGE Mk E NZ TE of Roſcbuugb 
againſt a "40h 
"The Creditors of COCKBURN. 
Adjudication on an heritable bond. 

T the competition of the creditors of *Corkburn, Roſebuugb was prefer- 
= red upon an infeftment of annualrent; and ſince the decreet of pre- 
ference, he adjudged the property for principal, annualrent, and penalty; 
and alledged, that he had right to affect the price of the lands ſold by roup, 
not only for his preferable annualrents, but likeways for the annualrent 
of annualrent accumulate by the adjudication, as a legal conſequence of 

his right. n | 
It was anſwered : 1mo, The decreet of ranking is opponed, which be- 
ing the rule of payment, and application of the price, he muſt be regu- 
late by it. 2do, An adjudication for the bygone of an annualrent, may be 
pled to be drawn back ad ſuam cauſam, where there is a preceeding poind- 
ing of the ground, and an appriſing er adjudication for the annualrents 
only; but, where an adjudication is led for principal, annualrent, and 
penalty, there is no preference or privilege for the bygones of the annual- 
rent, more than for the principal ſum; and ſeeing Roſehaugh as an adjud- 
ger, will be after all the real-creditors, he can have no benefit thereby, as 

was found the 22d of December 1671, Campbell againſt | 
« The Lords found, That the adjudication being upon the perſonal ob- 
« ligement, and not upon the poinding of the ground, that the ſame 


te had no privilege to be drawn back as to the annualrents, but that 
e he was only to be ranked thereupon amongſt the other adjudgers.” 


No XIII. | January 31. 1699. 
Captain STEWART I 
againſt 
CAMPBELT. 
Compenſation. 


T* E RE being an inland precept drawn upon George Clerk and A- 
le xander Campbell, payable to Gordon, or his order, and accepted; 
Gordon indorſed the ſame to Stewart, who charges Campbell for payment. 
Campbell ſuſpends, and alledges compenſation againſt Gerdon the in- 
.dorſer, in as far as he entered into a contract with George Clerk, one of the 
accepters, for a quantity of coals to be furniſhed to him at a certain price, 
which muſt compenſe at leaſt for George Cleri's halt of the bill. | 
It was anſwered : No compenſation is receiveable againſt a bill accept- 
— * map to the preſenter, or his order; for commerce doth require that 
u 


bills ſhould paſs from hand to hand, as an effectual and unqueſtion- 
able 


191 


able ſecurity: and, if there had been any exception, the bill ought not 
to have been accepted. . i 

It was replied: That compenſation is equivalent to payment, and com- 

tent againſt all obligations whatſomever ; and the bill might have been 
lawfully accepted in contemplation of that exception, which 1s no preju- 
dice to commerce; ſeeing it is a defence authoriſed by law: and, what- 
ever might he alledged in a foreign bill, yet the law of this nation ought 
to regulate inland precepts. : 

It was duplied: There is neither law nor reaſon to admit compenſation 
upon the debt of an indorſer, in caſe of an accepted bill; for ſuch bills being 
drawn for ready payment, if they be not accepred without all quality and 
condition, it is free to take a proteſt, and recur upon the drawer, who 
will be liable to make them good ; and, if the ſuſpender had not accepted, 
Gordon would have recurred, and got his money; and the ſuſpender having 
accepted the bill, payable to Gordon, or his order, it were againſt all rea- 
ſon to obtrude Gordon's debt to the charger, who relied upon the accepted 
bill. It is true, if the ſuſpender had any ground of debt againſt the char- 
ger, compenſation would be received; or if Gorden had purſued the ſuſ- 
pender, as debtor to the drawer, in that caſe he might have compenſed 
Gordon. 

« The Lords repelled the reaſon of compenſation ; and found, That 

<« a bill accepted, payable to the preſenter, or his order, could not 
* be compenſed upon the debt of the indorſer.” 


June 21. 1699. 
Sir FOHN PRESTON 
againſt 
Mr. ROBERT RULE. 


Judge incompetent by Relation. 


IR Jahn Preſton having obtained a decreet before the Sheriff of Fife, 
againſt the Lady Kinglaſſy, purſues Mr. Robert Rule, as executor to 
her, for payment. 

It was alledged : That the decreet againſt the defunct was in abſence, 

holding the Lady as confeſſed and pronounced by the purſuer's uncle, who 
could not be judge in his cauſe; and therefore the defender ought yet to 
be reponed againſt the decreet, and the debt inſtructed. 

It was anſwered : The relation of the Judge was a ground of declina- 
ture, but isno nullity of the ſentence; becauſe the 13th act, Parl. 1681, 
expreſsly provides, that Judges in that degree of relation be declined ; 
but doth not provide, that the ſentence ſhall be void, which might have 
many bad conſequences: for, by the ſame reaſon, decreets of the Lords 
might be annulled after the courle of many years, and diligences founded 
upon them, if it could be alledged, that one or two of the quorum were 
nearly related to the party, which would render men's rights, and the ef- 

fect of decreets, uncertain ; and, in this caſe, the mean of probation ha- 
ving failed by the Lady's death, if the decreet fall, the debt is loſt. : 
E t 
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It was replied : The act of Parliament doth not only provide, that 
Judges in that degree may be declined, but that they ſhail not fit or vote 
in the cauſe of their near relations. And tho', for the favour of com- 
merce, ſuch decreets may ſtand good to ſuſtain legal diligence upon them, 
in ſo far as they can afterwards be aſtructed or made up; yet it were a- 
gainſt all reaſon, that ſuch decreets ſhould be unquarrellable, or ſuſtained 
to inſtruct a debt. It imports nothing, that the mean of probation is now 
failed, if the defender be reponed ; becauſe it was the purſuer's fault, 
to purſue before an incompetent Judge. 2do, The Lady who was decern- 
ed, did, in her own life-time, call the decreet in queſtion, by ſuſpenſion 
and raiſing reduction. 3770, There is no inconveniency to queſtion the 
decreets of the Lords of Seſſion, or any other Judicature, if pronounced 
by near relations; becauſe, if a decreet be upon compearance, frimus 
actus judicii, eft judicis approbatorius, and the incompetency cannot after- 
wards be objected; and a decreet of the Lords in abſence may be called in 
queſtion by reduction, eſpecially if it be only pronounced by a ſingle Or- 

dinary of courſe, as decreets in abſence do paſs periculo petentis. 

The Lords ſuſtained the defence; and found, That the decreet be- 
<« ing in abſence, and pronounced by the purſuer's uncle, the debt 
ce muſt be otherwiſe inſtructed, than by holding the defunct as 
« confeſſed.” * 
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* July 21. 1699. 


The EARL of FORFAR 
againſt - 
The MARQUIS of DOUGLAS. 


_ Preſcription. 


BY contract of marriage betwixt the Earl of Angus and Lady Jean 
Weems, his ſecond Lady, the Baronies of Bothwel and Waudle are pro- 
vided to the heirs of that marriage, which the Earl obliges himſelf to be 
worth 10,000 merks yearly. 

The Marquis of Douglas, the Earl's ſon, made an agreement with the 
friends of the Earl of Ferfar, his brother, the heir of the ſecond mar- 
Triage, whereby the ſaid Baronies are provided and ſecured to the ſaid 
Earl of Forfar; but the .obligement, that the ſame ſhould be worth 
10,000 merks, is diſcharged. 

The Earl of For far ratified the ſaid agreement in the year 1669, being 
ſtill minor, and obliged himſelf, on fidelity and honour, never to come 
in the contrary: but, after his majority, he raiſed a reduction in anno 1674, 
intra annos utiles, and execute the ſame for the firſt diet, and proceeded 
no further, till the year 1683, and then raiſed another reduction; in 
which it was alledged for the Marquis, That the ratification 1669 could 
not now be quarrelled; becauſe, albeit he did execute a reduction intra 

annos utiles, yet that was become ineffectual and void; becauſe the 1oth 
act, Parl. 1669, anent interruptions, provides expreſsly, That all citations 


made uſe of for interruptions, whether for real or perſonal rights, be re- 
newed 
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newed every ſeven years, otherwiſe to preſcribe z and the foreſaid citation, 
in anno 1674, was not renewed till the 1683. | 44 

It was anſivered : That the act did only relate to long preſcriptions. 
240, The running of the quadriennium utile was never reckoned a pre- 
ſcription by any law; but minors leſed had a privilege, that they may be 
reſtored, if they revoke and raiſe reduction intra annos utiles; and then 
the benefit of that privilege is perpetual, till it be excluded by the long 
preſcription. : 

It was replied: The act of Parliament relates to interruptions of all 
preſcriptions ; and there is more reaſon that the ſame ſhould be extended 
to the ſhorter preſcriptions, than that of forty years; becauſe, where the 
nature of the obligation was circumſcribed to a ſhort courſe of time, a ci- 
tation ought not to prolong the action beyond the courſe of the longeſt 
preſcription. 240, It is indeed a privilege, that minors leſed can be re- 
ſtored ; but the benefit of reſtitution is circumſcribed to four years; and, 
if theſe elapſe, the party is for ever excluded by preſcription; and the 
way that the law has afforded for obtaining reſtitution, being by citation, 
it is expreſsly provided, that all citations for interruptions ſhall preſcribe, 
if not renewed in due time; and conſequently the purſuer's right or pri- 
vilege to reduce is preſcribed, as is plainly ſtated by Viſcount Starr, tit. 
Preſcription, & 31. 

« The Lords found, That the act of Parliament did extend to all pre- 

e ſcriptions, and that it did comprehend the purſuer's caſe; and 
e found the former proceſs was fallen and aſſoilzied.“ 
8h December 1699, After bill and anſwers, and hearing in praſentia, 
* the Lords adhered, and found the act 1669 extended to all inter- 
„ ruptions, as well of ſhort as long preſcriptions. 


No XVI. July 31. 1699. 
JOHN DICK 
agaigſt 
Sir FOHN ERSKINE. 
Bencſicium Inventarit. 


YOhn Dick, as a creditor to Sir Charles Enſtine, purſues Sir Fobn, as heir 

to his father, for payment. | ; 

The defender alledged ; He was heir cum beneficio inventarii, conform 
to the 24th act, Parl. 1695. 

It was anſwered : The act provides the benefit of inventary to heirs en- 
tering inter annum deliberandt ; whereas the defender's father was dead ſe- 
veral years before the act. 

It was replied: The act bears, that for hereafter any apparent heir 
ſhall have acceſs to enter by an inventary, allowing till to the apparent 
heir year and day to deliberate, in which time he may make his inventary; 
which year and day to deliberate muſt be underſtood year and day from 
the date of the act, where the heir's predeceſſor was dead before; becauſe 
the priviege is given to every heir, and the year to deliberate is alſo com- 
petent to all, which falls in with the annus deliberandi, known, in law, to 
ſuch as ſhould become apparent heirs thereafter but, ſeeing the at was 

not 
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not limited to ſuch as ſhould become apparent heirs thereafter, and ex- 
tended to all, the defender has the benefit of it. 
« The Lords found the defender had beneficium inventari.” 


No XVII. | | November q. 1699. 
JOHN HERD MAN 
againſt 
ELIZABETH BORTHWICK. 


Inſtrument on the Emiſſion of Words. 


Ohn Herdman being cautioner for Alexander Barnet, drawer to Alexander 
Borthwick Vintner, that the drawer ſhould make juſt compt, reckon- 
ing, and payment of all liquors he ſhould receive from his maſter, 
from Whitſunday 1686, to Whitſunday 167; the drawer continued in the 
ſervice till he was married about Marti, maſs 1686, and then he removed. 
The drawer dying, his maſter pretended, that he had not compted, 
and purſued a cognition againſt his neareſt of kin, in which he produced 
an inſtrument, bearing, that the drawer did acknowledge, that he was 
dehtor to his maſter in the ſum of L. 27 Sterling, and the Notary and wit- 
neſſes of the inſtrument depone conform. | 

Borthwick having obtained a decreet on that probation, purſues Herdman 
the cautioner upon the ſaid decreet of cognition, and obtains a decreet a- 
gainſt him for the ſaid ſum. | 

Herdman ſuſpends, and raiſes reduction on theſe reaſons: 190, The 
decreet of cognition was in abſence as to him, and yet was ſuſtained as 
probatio probata againſt him, without production of the inſtrument, or 
examining of the witneſſes. 240, It was null, in as far as it proceeded 
on a probation by witneſſes, after preſcription, the defunct being more 
than three years out of his ſervice, before intenting of the proceſs. 

It was anſicered for the repreſentatives of Borthwick : That the neareſt 
of kin of the drawer were called in the cognition, which was ſufficient to 
conſtitute the debt againſt them, and Herdman being cautioner, was liable 
for them. 249, The probation was ſufficient, being upon the defunct's 
acknowledgement of the debt, which was probation enough againſt him 
guandecungue : and, in fortification of the inſtrument and teſtimonies, it 
is offered to be proven by Herdman's oath, that he himſelf was preſent, 
and heard the defunct's acknowledgement of the debt, and did alſo take 
inſtruments upon it; ſo that he can never call the debt in queſtion. 32770, 
If need were, it could alſo be proven by witneſſes, that much more mo- 
ney was furniſhed than the defunct did acknowledge. 

It was replied by Herdman : imo, The inſtrument or witneſſes cannot 
be ſuſtained to prove the acknowledgement of a debt, being the emiſſion 
of words, which is not probable by witneſſes; neither is it competent, 
after the years of preſcription, to prove furniſhing by witneſſes. 24, 
Tho' Herdmon ſhould acknowledge he was preſent, and likewiſe that he 
took inſtruments, that cannot oblige him: for, 1, The inſtrument he 
took was only, that the defunct's means might not be conveyed in preju- 


dice of his relief, and he may, and does paſs from that inſtrument. 246, 
Whatever 
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Whatever his preſence, when the defunct acknowledged the debt, might 
operate, if he did repreſent the defunct as being eadem perſona with him, 
yet being a cautioner, his preſence ſignifies nothing; becauſe the repre- 
ſentatives of the defunct, who are principals, are free by preſcription, 
and no pretended acknowledgement of the debt, in preſence of Notary, 
witneſſes, and cautioner, will eſtabliſh the debt againſt the heirs of the 
principal ; and conſequently the cautioner, who can have no relief, is free. 
The Lords found the defunct's acknowledgement of the debt not pro- 

e bable by witneſſes, and that the probation could not be fortified or 

« ſupplied by Herdman the cautioner's oath ; that he was preſent 

« when the debt was acknowledged, in reſpet he was a cautioner, 


and could have no relief againſt the heirs of the principal, if he 
« ſhould acknowledge.” 


Ne XVIII. | . November 16. 1699. 
Creditors of KINCARDIN 
againſt | 
The Tackſmen of the Eſtate of KINCARDIN real and caſual. 
Tackſmen of ſeveral Baromes. 


HE eſtate of Kincardin conſiſting of ſeveral baronies of land, and a 

conſiderable caſual rent of coal and ſalt, being ſequeſtrate, was ſet 

in tack by the Lords of Seſſion, at a roup ; and the tackſmen were bound 

to pay 100 merks for each chalder of victual of the whole eſtate over- 

head ; and the tack provides, that they ſhould have allowance of publick 
burdens, feu-duties, and miniſters ſtipends. 

In the compt and reckoning, for clearing the payment of the tack-duty, 
the tackſmen crave allowance of the price of 39 bolls of wheat of feu- 
duty, payable out of the barony of Kincardin, to be deduced out of the 
tack-duty at the Sheriff-fiars ; becauſe the ſaid barony produces no wheat ; 
nor is there any wheat payable out of the whole ſubject of the tack. 

It was anſwered: That the whole victual being ſet at 100 merks the 
chalder, albeit of late victual of all fort has afforded towards 300 merks the 
chalder, there is no reaſon that the tackſmen ſhould have an advantage by 
the extraordinary dearth; but they ought to have ſold ſo much of the victual 
ſet in tack, as might purchaſe wheat, or pay the ſuperior at the fiars; and 
the creditors were content to allow ſo many bolls at the fiars, as might pay 
the ſuperior's feu-duty of wheat, which is all that could be demanded : 
for, ſuppoſe the ſuperior ſhould do diligence by poinding the ground, and 
ſhould poind bolls of bear, oats, or meal, from the tenants, the ſuperior 
would be obliged to compt for theſe bolls at the current rate, and the te- 
nant would get allowance only of the number of bolls poinded, and the 
tackſmen would get no more but the like allowance; and the tackſmen 
being obliged to pay, their payment can afford no more than if the ſuperior 
had got payment by diligence. | Wt 

It was replied : The tackſmen have right to the victual by their tack, 
and are only liable for a liquid tack-duty in money, which they are bound 
to pay, tho' the victual had fallen lower; and ſeeing the ſubje& of the 


tack affords no wheat, they have the benefit of higher prices, by _ ri- 
| F ng 
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ſiag of the market: and, if the farms were poinded, the tackſmen would 
have deduction of the true value thereof, in the ſame way as they have 
allowance of ceſs, or any other publick burden; and they are no more ob- 
liged to ſell victual to pay the ſuperior, than for payment of ceſs, 

The Lords found the tack ſmen ought to have allowance of the value 
ce of the-wheat out of the liquid tack-duty, payable by the tack. 
The tackſmen further craved allowance of 166 bolls of oats, at the 
Sheriff-fiars, as the feu-duty of the ſaid barony, for the ſame reaſon, that 
there are no oats payable to the heritor. | 

It was 3 vans : There is a great difference ; becauſe none of the lands 


of the tack afford any wheat ; but there is abundance of oats: and, albeit 
there were no oats payable to the maſter, yet it is ſufficient, that the lands 
produce oats, which the ſuperior might poind, ipſa corpora. ade, There 


is more meal payable to the heritor, than the feu-duty of oats; and, ſee- 
ing the meal was firſt oats, and that the tenants would more willingly pay 


oats than meal, boll for boll, the tackſmen can demand no more. 


It was replied for the tackſmen, as formerly: That they have the be- 


nefit of the bolls at a liquid tack-duty, and what they pay to the ſuperior 


is to be deduced.. 2do, There is but a ſmall quantity of .meal payable out 
of the barony of Kincardin; and, tho' there be more meal payable out 


of other baronies, yet every barony bears its proper burden; and the 


tackſmen are not bound to transfer the rent of one barony, to pay the bur- 
den of another. 310, Meal is as different a duty from oats, as oats are 
from bear and wheat; and the tackſmen are not bound to take the oats, be- 
fore they be meal, to pay the feu-duty. ; 

It was duplied: The tackſmen having right to the victual-rent of the 
ſeveral baronies, at a liquid price over-head, it is all one to them, whether 
there be more or leſs meal payable out of the barony of Kincardin, ſeeing 
there is meal enough out of other baronies ; becauſe the diſtinction of 
the baronies concern the ſuperior only, but no way'the tackſmen, who 
have right to all the victual promiſcuouſly, and is, by the quality of the 


tack, burdened with the feu-duties, whereof they are to have allowance in 


the tack-duty; that is to ſay, boll for boll, but not to make a profit by 
deducing the higheſt prices, in time of dearth, out of the liquid tack- duty, 
there being no deſign to gratify the tackſmen that way. | 
« The Lords found the tackſmen ought not to have allowance of the 
ce value of the feu- duty of oats, or of the liquid tack-duty ; but 
e ought only to have allowance of ſo much meal as is payable of 
e feu-duty ; and made no difference, whether the meal was payable 
* out,of the barony of Nincardin, or any other barony ſet in tack.” 


Ne XIX. November 26. 1699. 


MM UR DOC E 
againſt 
FIN D LAV. 


Co- tutors. 


Murdoch and her curator having purſued Findlay her tutor to compt 
4 and reckon, he craves allowance of 2000 merks, due by Mr. 
George Campbell, who was a co-tutor ; becauſe he broke ſuddenly, being 

a 
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a man of unqueſtioned credit, as to his fortune, the very time that he 
broke, and all diligence being done thereafter, 

It was anſwered : Co-tutors and curators have always been reckoned as 
mutual cautioners for others; and Mr. Ceorge being bound to have payed 
in his money, eſpecially knowing his own circumſtances, Findlay the co- 
tutor is liable for him. 249, The co-tutor neglected diligence, which 
recovered other men's money; and condeſcends upon a proteſted bill, 
which is the greateſt evidence of the decay of a merchant's credit, and 
likewiſe on a horning, and on an inhibition. 

It was replied : That tutors are all liable in ſolidum for diligence in 
their adminiſtration ; and conſequently are mutual cautioners for the ad- 
miniſtration of their co-tutors ; but they are not cautioners for each o- 
thers debts ; and therefore, if money be lodged in the hands of a co-tutor, 
of a ſufficient viſible fortune and credit, whatever happen to ſuch a 
debtor, the remanent tutors are no more liable for him, than for any o- 
ther debtor, eſpecially where the money was lent by the pupil's father, 
who did nominate Mr. George Campbell a tutor, fine quo non; and the de- 
fender was diligent to receive yearly annualrent, and could not be obliged 
to uplift the principal. 240, As to the diligence, they were all quickly 
payed without noiſe; and the defender neither knew of them, nor 
was obliged to know, there being no courſe of diligence; and the 
debtor's credit continuing always good, in ſo much as moſt provident 
and exact men of the kingdom Jent him money, before he broke. 

«© The Lords found, That co-tutors are not mutually liable for one an- 

* other's debts, but only for adminiſtration of their office; and ſuſ- 
« tained the defence, that the co-tutor was held ſolvent, till he broke 
e of a ſudden, and that other men, known to be cautious and provi- 
« dent, lent him money ſhortly before he broke.” 


No XX, : December 1. 1699. 


Mr. WILLIAM HENDERSON 
againſt 
ZANNET BEER, 


Goods and Gear. 


BY contract of marriage betwixt John Beer and Jannet Henderſon, the 
huſband is obliged to ſecure all lands, heritages, annualrents, wad- 
ſets, ſums of money, and other goods and gear whatſomever, in favours 
of his wife in liferent; and, by another clauſe, it is provided, that the 
ſurvivor ſhould have the liferent of all free goods and gear whatſomever, 
and the ſurvivor is obliged to make good and thankful payment of the e- 
qual half of all goods and gear whatſomever, to ſuch perſons as the firſt 
deceaſer ſhould leave the ſame in teſtament, or latter will, and that at the 
deceaſe of the longeſt liver. 
The wife dying firſt, without heirs of the marriage, aſſigns the benefit 
of the contract to Mr. William Henderſon her brother ; whereupon there 


enſues a debate betwixt him, as the wife's aſſigny, and Jannet Beer, the 


huſband's heir and executor, anent the meaning and import of theſe 
words, 
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words, fre? goods and gear, to which he had right from the wife: and 
the Lords, 13th December 1698, found, * That Mr. William Henderſon, 
* the purſuer, had only right to ſpecres or corpora of moveables, by virtue 
of the foreſaid contract, and had no intereſt in bonds or obligations due 


to the defunct thereby.“ 


Mr. William reclaimed by a bill; which being remitted to the ordinary, 
and of new debated and reported, ſeveral new grounds, not formerly un- 


der the Lords conſideration, were inſiſted in, to make appear, that, by 


the contract, he had right to the equal half of all moveable debts and ſums 
of money: as 1, By the civil law, bonorum appellatione veniunt nomi na 
debitorum; and, by the common acceptation with us, a man's goods com- 
prehends all he hath. 249, By our acts of Parliament, bonds, debts, and 
all moveables, are ſometimes comprehended under the word goods, act 120. 
Parl. 7. K. J. V. whereof the Rubrick bears, that the neareſt of kin 
are to have the goods of minors that die inteſtate, where the word goods, 
ſignifies all moveables; and the ſame word goods hath the like ſenſe, both 
in the narrative and ſtatutory part of the act. The like, 26th act, Parl. 
1690; and in the 19th act, 2d Parl. Charles II. concerning confirmations 


and quotes of teſtaments, goods and debts are uſed as reciprocal and con- 


vertible terms. | 
Zico, Sometimes the word gear is, in law, underſtood to expreſs all 


that is moveable, or of a teſtamentary nature, as in the ſaid 19th act, 
Parl. 2. Charles II.; and the inſtructions to the Commiſſioner 1666, where- 
by nothing is to pay quote, but free gear. 

470, Sometimes all moveables are expreſſed by the words goods and gear 
jointly ; as act 14. Parl. 22. James VI. anent executors, whereby it is ſta- 
tute, that executors nominate, ſhould be obliged to compt for the defunct's 
whole goods and gear, reſerving a third to the executor, | 

570, The ſtyle of bonds obliges intromettors with goods and gear, &c. 
whereby an intromettor with bonds or debts would certainly be liable. 

In the former debate, the point chiefly inſiſted upon, which moved the 
Lords, 'was, that the common ſtyle of teſtaments bore two inventaries, 
one of goods and gear, and another of debts; the firſt, of goods and 
gear, conſiſts only of ſuch moveables as are corpora or ſpecies, and com- 
prehend no debts; but, upon conſideration of the foreſaid acts of Par- 
liament, the Lords were ſatisfied, that theſe words goods and gear are va- 


riouſly underſtood, ſometimes to comprehend ſpecies of moveables only, 


as inconfirmed teſtaments, and ſometimes to comprehend likeways nomina 
debitorum, and all moveables confirmable : fo that it was gue/tro voluntatis, 
whether, by the contract of marriage in queſtion, the defunct deſigned to 
give his wife the diſpoſal only of moveables, conſiſting of bodies or ſpecies's, 
or likewiſe of bonds or debts. | 


It was alledged by the wife's aſſigny: That the half of all moveables . 


belonged to him in the wife's right; becauſe the firſt part of the contract 

rovided the wife to the liferent of all heritage and moveables, that the 
huſband had, or ſhould acquire; and by a ſecond clauſe, it was pro- 
vided, that the longeſt liver ſhould liferent all the free goods and gear ; 
and by a third, that the ſaid longeſt liver ſhould pay the equal half of 
the free goods and gear whatſomever, to ſuch perſons as the firſt deceaſing 
ſhould leave the ſame in teſtament, or latter will; whereby free goods 


and gear, in the laſt clauſe, appointing a diviſion, was to be as largely in- 
terpreted, 


1 
1 
0 
1 
4 

* NH 

1 
K+ 
1 

5X 

Y 
* 

* 
5 

1 
1 

* 


— 


1991 


terpreted, as in the former, providing the liferent to the longeſt liver, 
which certainly was not reſtricted to corpora or ſpecies. 

It was an/wered : The contract was extended by a very unſkilful per- 
ſon, and the clauſes are no ways ſuitable or congruous to one another ; 
and therefore the words in the clauſe in queſtion, were to be underſtood 
in the moſt congruous ſenſe, which, in dubio, is always more favourable 
to the huſband's heirs, than to the wife's, who are ſtrangers; and goods 
and gear are moſt properly underſtood corpora, eſpecially in conveyances 
and tranſmiſſions: and, as to the contract, the words goods and gear can- 
not be underſtood in law, as the contract doth expreſs : for the firſt clauſe, 
providing the liferent of heritage and moveables to the wife, and the ſe- 
cond, providing the liferent of all free goods and gear to the ſurvivor ; 
the ſaid ſecond clauſe is either incongruous and inconſiſtent with the 
former, or otherways goods and gear muſt extend even to heritage; and, 
ſecing that interpretation cannot ſtand, and the ſecond can have no rational 
interpretation, it cannot be made uſe of to regulate the meaning of the 
laſt clauſe, anent the diviſion of the free goods and gear. 

It was rep/ied : The contract hath indeed been framed by no expert writer, 
yet the deſign of parties is abundantly clear, that the longeſt liver ſhould 
liferent all, and, failing bairns, that all ſhould be divided : and, albeit no- 
thing is expreſsly provided to the wife's heirs, if ſhe had ſurvived, yet the 
proviſion, that the longeſt liver ſhould pay the half to the executor of the 
firſt deceaſing, imports a diviſion in all caſes ; and there is not the leaſt e- 
vidence of the huſband's deſign to reſtrict the diviſion intended to ſpecies 
of moveables ; but his intention is evident for a diviſion of all. 

It is true, the writer appears to be inexpert, and there is no congruity 
betwixt the firſt clauſe, providing the liferent of lands and heritages 
to the ſurviver, and the ſecond, which provides the liferent of goods 
and gear ; becauſe, whatever the party or writer underſtood, goods and 
gear, in the interpretation of law, doth not extend to heritage; yet, ſince 
there is a probable evidence, that the liferent was deſigned to extend even 
to heritage, by the ſecond clauſe, and that the diviſion betwixt the huſ- 
band and wife, in the laſt part of the contract, was of all free goods and gear 
whatſomever ; theſe words are to be interpreted in the moſt ample ſenſe, 
there being no circumſtance to qualify the huſband's deſign to reſtrict : 
for, if the words were underſtood only of ſpecies, the wife and her exe- 
cutors would have leſs by that clauſe, than by the proviſion of law, which 
allows the half not only of ſpecies, but of all bygone annualrents of bonds, 
and all tickets, and other debts not bearing annualrent, to the neareſt of 
kin of the wife predeceaſing. 

The Lords found, That the words goods and gear were not to be un- 
<« derſtood in the reſtricted meaning, but that the ſame did extend, 
te as well to bonds bearing annualrent, and other debts, as to corpora, 
or other ſpecies of moveables.” 
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Ne XXI. December 8. 1699. 


ALEXANDER GR AT 
againſt 
WILLIAM REI D Tenant in V griſton. 


Three conſecutive Diſcharges. 


; lam Reid and his father having poſſeſſed the lands of Warifion by 


a nineteen year tack, from the year 1680, Alexanger Gray, as ha- 

ving right to the tack-duty, purſues for payment. | 
The defender a/ledged : That he could not be liable for rents preceed- 
ing the 16587, incluſivs; becauſe he produced three conſecutive diſcharges, 


one for the 1684, another for the 1685, granted by Alexander Cru:kſhanks, 


the purſuer's author, and a third for the 1686 and 1687, granted by Da- 
vid Criukſhanks and his tutor, who was the ſon and repreſentative of the 
ſaid Alexander and the purſuer's cedent. 

It was anſwered : Three conſecutive diſcharges, granted by the ſame 
perſon, without reſervation of bygones, do infer a preſumption, that all 


preceedings were paid, and that preſumption hath. been ſuſtained, tho 


the conſecutive diſcharges were not all granted to the faid perſon, but two 
to the father, and one to the fon ; but they were never ſuſtained when 
granted by different perſons: nor is there reaſon for it ; becauſe the 
granter of three conſecutive diſcharges knew of the two former, when he 
granted the laſt, whereas a fon granting a diſcharge of a particular year, 
knows that the granting of a fingle diſcharge does not prejudge him as to 
bygones, and may be ignorant what his father had diſcharged. 

It was replied : The heir is eadem perſona cum defundto; and therefore 
the diſcharges muſt be conjoined. 24, It appears by the ſon's diſcharge, 
that he perfectly knew-of his father's; becauſe the diſcharge enumerates 
ſeveral particular payments made to his father, and ſome to himſelf, or his 
tutor, making up two years rent diſcharged: ſo that, having ſeen theſe 
particular receipts, he muſt alſo be preſumed to have ſeen theſe two former 


_ diſcharyes. | 


It was duplied : The heir is eadem perſona as to repreſentation ; but this 
preſumption ariſing from the granting of three diſcharges, that the granter 
knew preceedings paid, depends upon the particular knowledge of the 

ranter; and the ſon may be ignorant of what was known to the father. 
2do, The ſon's diſcharge enumerating the father's receipts, proves that the 
ſon knew of the receipts enumerated, but proves not his knowledge of 
the two former diſcharges, which, if it were inſtructed, would certainly 
be relevant. 

« The Lords did not incline to conjoin the ſon's diſcharges with the fa- 

« ther's, to infer the preſumption, that preceedings were paid, un- 
ce leſs the ſon's knowledge of the father's diſcharges were qualified; 
« and, before anſwer, ordained the ſon and his late tutor to be exa- 
« mined, if they ſaw or knew of the ſaid former diſcharges.” 
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No XXII. December 8. 1699. 


Sir FAMES DOUGLAS of Kelhead, 
againſt 
The Creditors of BUCHT RIG. 


Compenſation. 


IN the competition of the creditors of Buchtrig, compearance is made 
for Kelh-ad, who craves preference, by virtue of an early inhibition 
upon two debts, one to Cameron, and another to Scot, in which Sir James 
being cautioner, he paid the debts, and obtained aſſignation for his re- 
lief. a 

It was alledged for the creditors: Theſe debts were extinct by compen- 
ſation, in ſo far Sir James being cautioner for Buchtrig in ſeveral ſums, 
Buchtrig conveyed the right of two debts, one due by the Earl Mar/bal, 
and another by Mengzies of Enoch, in favours of Kelbead, and took Kel- 
head's backbond, mentioning the conveyance of theſe rights, and ſeveral 
cautionries, wherein he ſtood engaged, and obliging him to apply what 
he had received to the payment of theſe debts, and to purchaſe diſcharges 
from the creditors pro tanto: whereupon it heing alledged, that Kelhead 
being creditor to Buchtrig, as aſſigny to Cameron and Scot's debts, eo mo- 
mento he got payment of Buchtrig's money from the Earl Mariſbal, he 
was debtor to Buchtrig ; and what he owed did compenſe what was due 
to him as aſſigny foreſaid. 

It was anſwered: That he being engaged in many debts for Buchtrig, 
he obtained a conveyance to Mariſbal and Enoch's debts, for his better re- 
lief of theſe cautionries, and was ſtill willing to apply the ſame, accord- 
ing to the defign of his backbond ; but he had the election, and was not 
obliged to impute what he had received, in payment of what he had 
then paid out; becauſe, albeit he was a liquid creditor in what he had 
paid out, and had a liguid ſum in his hand, and ſtood only creditor in 
relief, as to other ſums, yet he might apply the money in his hand for 
his relief, and not extinguiſh what he had then paid ; becauſe the 
conveyance was made to him eo intuitu, that he might have the more 
effectual relief; and conſequently, the rational defign was, that he 
er relieve himſelf of theſe debts, which otherwiſe would be leaſt ef- 
ectual. 

« The Lords found, That the Earl Mariſbal and Enoch's money did 

« not compenſe Cameron and Scot's debt; and that Kelhead had the 
e application thereof to the relief of any cautionry he pleaſed.” 
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No XXI. | June 27. 1701. 
KATHARINE WALKER 
againſt 
DAVID WALKER. 
Pacta Dotalia. 


M George Walker diſpones to Thomas Walker, his ſon, and Elizabeth 
Beaton, then his future ſpouſe, and to the heirs of the marriage, a 


' tenement in Dumfermling, and ten acres of ground; and Thomas is bound 


to infeft his future ſpouſe in liferent, and the bairns in fee, in a tenement 
belonging to himſelf, worth 4000 merks, and provides the conqueſt du- 
ring the marriage in the ſame manner. 

During the communing, and two days before ſigning the contract of 
marriage, Thomas grants a bond to his father, narrating the terms of the 
contract, and that, ſeeing his father might be neceſſitate to contract debt 
for providing his children, or otherwiſe; therefore he obliged him, either 
to become cautioner for the ſum of 1000 merks, or that it ſhould be in 
the father's power to burden the ſaid acres therewith. 

The father aſſigned this obligement to Katharine Walker, his daughter, 
for her proviſion, who thereupon prom David Walker, as repreſentin 
Thomas the granter, for payment of 1000 merks, with annualrents, at leaſt 
declaring, that the ſaids acres or conqueſt, during the marriage, are liable 
to be affected for payment thereof. | | 

It was alledged.: That the bond being granted during the communing, 
and contrary to the terms of the contract, it was reduceable as in fraudem 
tabularum nuptialium. | 

The purſuer anſwered: The defender was heir of line ſerved and re- 
toured to his father, and could not quarrel his deed whom he repreſents. 

It was replied : The defender is ſtill minor, and his ſervice as heir ge- 
neral was to his leſion; becauſe he was heir of proviſion by his mother's 
contract, and as ſuch had intereſt to quarrel any deed done in fraud of the 
contract, contrary to the proviſions thereof, | 

The purſuer duplied: Imo, There was no fraud in granting the oblige- 
ment libelled ; becauſe the defender's grand-father having diſponed his 
whole.eſtate to his eldeſt ſon, leaving no fund for providing his other 
children; it was a juſt and reaſonable act of adminiſtration, that the el- 
deſt fon ſhould grant, and his father accept of a bond for ſecuring younger 
children in a ſmall ſum not exceeding 1000 merks. 249, The defender 
ſucceeds to his father, not only in the tenement and ten acres, ſpecially 

ovided in the contract to the heirs of the marriage, but likewiſe in a 
conſiderable conqueſt, -whereof a condeſcendence is given; and therefore 
the purſuer ought at leaſt to affect the conqueſt. 

The defender anſwered: Imo, An heir of proviſion is indeed liable to 
all onerous or rational deeds of adminiſtration ; and if, after the contract, 
his father had fairly and openly granted the bond libelled, it might have 
been conſidered as a juſt and reaſonable act: but the defender inſiſts chiefly 
on this ground, that the bond was a private latent paction betwixt the fa- 

ther 


1 29 ] 


ther and the ſon, at the time of the contract, to burden the proviſions in 
favours of the heirs of the marriage, which, if ſuſtained, might have been 
a foundation to enervate the contract: and it is of moſt dangerous conſe- 
quence to give the leaſt encouragement to private tranſactions betwixt fa- 
ther and ſon, in prejudice of the wife and heirs of the marriage, whoſe 
friends rely upon the faith of the public contract. 2do, Albeit there be a 
more ample power to diſpoſe of, or burden conqueſt, than of ſpecial ſums 
or rights provided to heirs of a marriage ; yet, in this caſe, the reaſon of 
reduction militates equally againſt both, viz. that the bond was a private 
latent tranſaction, contrary to the public communing with the wife's 
friends: neither are ſuch bonds reckoned altogether free upon the huſ- 
band's part, becauſe of the influence that a father hath upon his ſon, and 
that the father diſpones his eſtate in the ſon's contract of marriage, ac- 
cording to communing ; and ſo hath it in his power to exact from his 
ſon privately what he pleaſes, againſt which the law moſt juſtly pro- 
vides. 
The Lords reduced the defender's father's obligement, as in defraud 
« of the contract, and that not only in fo far as the ſame might af- 
« fe&t the tenement, and acres ſpecially diſponed, but alſo in ſo far 
as it might burden the conqueſt ; and found the defender's ſervice 
as heir of line reducible on minority and leſion. 


Ne XXIV. Fuly 11. 1701, 


FOTHERINGHAM of Poury 
againſt 
MARY GRAY, Lady EDINGLASSY. 


Reduction of Retours. 


G AY of Ballegerno having left three daughters, he gave a bond of 

— proviſion to two younger daughters, and provides his land- eſtate to 
his eldeſt daughter, but omits a ſuperiority of ſmall value, in which the 
daughters were apparent heirs- portioners. 

The third daughter having deceas'd, the two ſurviving daughters were 
ſerved heirs-portioners for eſtabliſhing the right of the untailzied eſtate in 
their perſons, the ſecond daughter being then a pupil. 

Poury's ſecond ſon having married the heireſs, and having paid ſeveral 
debts, and taken aſſignations, and intromitted conſiderably, after his fon 
and daughter-in-law's majority, he takes a diſcharge, and gives a pactum 
de non petendo to them, as to the debts of Ballegerno, he had acquired, but 
reſerves action againſt all others, as accords. 

This Poury, as having right from his father, purſues the Lady Edin- 
glaſſy, the ſecond daughter, as heir-portioner to her father, for the equal 
half of certain debts libelled. 

The defender, to obviate the effect of that proceſs, raiſes a reduction 
and improbation of her own ſervice, calling for production thereof, and 
the grounds and warrants, and particularly the commiſſion for ſerving her 


heir. 
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It was alledged for Poury the defender in. the improbation : 199, He 
being a creditor, could not be obliged to produce any warrants of the ſer- 
vice, which could never come in the hands of creditors, but were in the 
power of the heir ſerved, who, by withdrawing theſe warrants, might 
at any time quarrel the ſervice, if that were allowed, and yet have the 


benefit of the ſucceſſion, if they found it profitable. 


2do, et ſeparatim, No proceſs for reducing the ſervice, becauſe the 


Tame ſtood unquarrelled more than twenty years; and, by the 13th act, 


Parl. 1617, anent reduction of retours, it is provided, that, if ſummons 
of reduction be not purſued within twenty years, the ſame hall preſeribe, 
and no party to be heard to purſue thereafter. 34-7 | 
It was anſwered for the Lady, to the fit: That ſhe was ſerved heir- 
portioner by her tutor in her pupillarity, without any deed of hers inter- 
veening; that ſhe had never any benefit or proſpect of advantage by the 
ſervice z. nor did ſhe ever uſe or homologate it any manner of way: and, 
however an heir receiving benefit, owning or acknowledging his ſervice, 
cannot be admitted afterwards to impugn the ſame, yet the is not in that 
caſe ; and, if ſhe were not allowed to call for the warrants, any perſon 
might be ſerved, without their. knowledge, by creditors, or others, who 
might have a benefit by ſubjecting them to debts. | 
As to the ſecond, That reduction is not competent after twenty years, 
it is anſwered: 1mo, The Lady was then pupil, the time of the ſervice, 
and the years of the minority being deduced, the twenty years are not 
run; for, albeit the act doth not, in the ſtatutory part, deduce minority, 
yet the ſame is to be underſtood excepted by the tenor of the act, in ſo 
far as it doth narrate and extend the 13th act, Parl. 1494; whereby it 
was ſtatute, that ſummons of error againſt members of inqueſt in ſer- 
vices, ſhould be purſued within three years, the perſon being of lawful 
age; and that becauſe the meaning of that act of .preſcription related on- 
ly to the perſons of inqueſt, and was not to prejudge the righteous heir 
of the ſucceſſion in the right of blood; therefore it was provided, that 
the ſaid act ſhould not prejudge the neareſt heir to purſue a reduction with- 
in twenty years; ſo that the deſign of the laſt act being to clear and extend 
the former, the exeception of minority in the firſt act is to be underſtood 
as repeated in the laſt. 2 | | | 
240, et ſeparatim, The ſaid act does not at all concern this caſe ; for that 
act relates only to erroneous ſervices, where a remoter degree is ſerved in 
prejudice of . neareſt heir in blood, which may be quarrelled by the 
nearer heir, at any time within the ſpace of twenty years, and ſo relates 
only to the caſe of competing heirs; whereas here there is no competi- 
tion, hut the neareſt heir pretends to repudiate the ſucceſſion, as wanting 
warrants, or to her enorm leſion. | | 
The Lords found, That the act of Parliament implied an exception 
. * of minority; and alſo found, That it did only concern the caſe of 
% competing heirs, and declared they would hear the parties in their 
e own preſence on the other point, whether Pourie, as creditor, was 
bound to produce the warrants of the ſervice, which was neceſſary 
* to be determined for deciding the cauſe, in reſpe& that, tho the 
© l wp was not found to be run, yet the ſervice not being 
6 quarrelled zntra annos utiles, it was contended, there was no place 
% now to revoke ; and therefore the Lady did inſiſt to quarrel any 


«« warrant for ſerving her, and craved the ſame to be produced.” 
Ne XXV. 
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Ne XXV. November 14. 1701. 
COWAN 


againſt 
DOUGLAS. 


Bill of Exchange. 


WAN being a creditor to Walter Ewen, arreſts in the hands of 
Robert Douglas, and Jabn Een, his debtor's brother; and the ſaid 
Jobn Euen having deponed in the forthcoming, acknowledges, that cer- 
tain bills, drawn by his brother, payable to him, were for his brother's 
behoof; and particularly a bill of L. 100 Sterling, drawn upon, and accepted 
by the ſaid Robert Douglas, whereupon he infiſts againſt Douglas for pay” 
ment of the ſum in his accepted bill, which was inſtructed, by 7, 
Ermwen's oath, to be for the behoof of the common debtor. 

It was alledged for the defender: That he was over- reached and in- 
ſnared to accept the bill, in ſo far as he having employed Walter Ewen, then 
in London, to buy certain merchandiſe for his uſe; and having engaged 
himſelf to the merchants who ſold the goods, the ſaid Walter draws a bill 
for the value of the goods, as if he had paid or undertaken the ſame, and 
the bill bears as per advice; and, when it came to be preſented, the de- 
fender was perſuaded by Jabn Ewen to accept, tho no letter of advice was 
come, upon his aſſurance, that the letter of advice would come by the 
next poſt ; whereas the firſt advice he received, was, that Ewen the drawer 
was broken and fled, and thereby he was liable to pay the price of the 
goods to merchants with whom he correſponded, and craved Ewen's oath 
upon what paſt, | # 

It was anſwered : That the purſuer had ſufficiently inſtructed his libel 
by the defender's accepted bill, and John Euen's oath, acknowledging the 
truſt, whereby there was us quzzfitum to him, which could not be pre- 
judged by any thing that John Ewen could depone, his arreſtment being a 
legal aſſignation, equivalent to an indorſed bill. | | 
. It was' replied : Imo, An arreſtment is not equivalent to an indorſed 
bill; becauſe indorſations are for value advanced or performed for obtain- 
ing the indorſation, and the favour of commerce admits few exceptions ; 
whereas an arreſter pays or performs nothing in contemplation of the debt 
purſued to be made forthcoming, but comes in the debtor's place, and 
muſt only claim the debt as it is. 24s; Were the bill payable to the com- 
mon debtor, his oath could not prejudge the arreſter ; but being payable 
to John Ewen, and the common debtor's intereſt arifing from John Ewen's 
oath, the purſuer, who pretends to inſtruct his claim by that oath, can- 
not decline, that the defender ſhould alſo have the benefit to examine Jahn 
Ewen upon any quality or circumſtance that would operate a defence. 3116, 
The oath already emitted is not equivalent to a backbond or indorſation; 
becauſe, if this bill were indorſed,' or the truſt proven by any writ, the 
defender would have acceſs to recur upon Jan Ewen, for denuding him- 
ſelf of that bill, which he had induced the defender to accept, without 
any juſt or onerous cauſe, to inſnare or ſubject him to double payment; 


whereas, if his oath were taken ſtrictly upon the purſuer's interrogator, 
| and 
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and the defender (who had not acceſs to interrogate him formerly) ex- 
cluded. from. clearing his defence, he would both be ſubjected to the debt, 
and want the benefit of relief. 

The Lords, before anſwer, ordained John Ewen to exhibite any let- 
ce ter of advice he received with the bill, or any other letter concern- 
ing the ſame , and alſo to depone upon what was treated and com- 
© muned at aceepting of the bill, and for what cauſe the ſame was 
« drawn, and the defender to produce any letters received by him 
ce concerning the faid bill, as alſo the inſtructions and documents of 
« his paying the value of the ſaids goods to the merchants who fur- 
„ niſhed the lame.” | | | 


N"XXVI. | December 3. 1701. 
UDNEY of Auchterathn _ 
| againſt # 
FORBE'S of Watertoun. 
Jus Tertii. 


; NET of Auchterallen having raiſed a complaint before the Privy 
Council, againſt Forbes of HWatertoun, for demoliſhing his cruives, 
and- diſturbing his poſſeſſion of ſalmon-fiſhing in the water of Eithing, 
oppoſite to his own lands; and Watertoun having raiſed a counter libel a- 
gainſt Auchterallen, for pretending to ſet up cruives, and encroaching up- 
on his right and poſſeſſion of ſfalmon-fiſhing in the ſaid water; both libels. 
were remitted to be determined by the Lords of Sefhhons/  — a 

The Lords, before anſwer, having ordained either party to produce the 
ſeveral rights they intended to found upon, and to prove their reſpective 
poſſeſſions ; Watertoun did produce a charter of the fiſhing, on the ſaid 
water of Eitbing, from the Maucherford to the Seigreford of Fyvie, which 
is eight or ten miles diſtant, and does comprehend that part of the water 
bounding the lands of Laney, which is the ſubject of the preſent debate; 
and this charter is granted by the Maſter of Caithnes to Ogilvie of Desford, 
in the 1474, and a conveyance downward to Sir Malter Ogiſvie, who was 
infeft in the fiſhing, in the year 1567; and the ſaid Sir Walter his diſpoſition 
thereof in favours of Bannerman, in the year 1606, is produced, toge- 
ther with a decreet cagnitionis causd, and an adjudication of the ſaid fiſh- 
ing, at the inſtance of Forbes of Watertoun, againſt the apparent heir of the 
ſaid Sir Walter Ogilvie, in implement of the foreſaid diſpoſition, granted 
by him to Banner man, in the year 16 54, libelling upon the ſaid diſpoſition 
to Bannerman, and a diſpoſition by Bannerman to Jobnſton of Caſtiebend, 
and by him to Tolqubon, and by Tolqubon to Watertoun the adjudger, and a 
conveyance downward to this Watertoun. 

Aucbterallen produces a charter, under the Great Seal, of the ſalmon- 
fiſhing on the ſaid water, oppoſite to his own lands, in the year 1606, 
with a progreſs downward ; and the probation of the poſſeſſion does nei- 
ther conſtitute a .right by preſcription, nor takes off the right of either 
party non utendo ; ſo that the point of right depends upon the reſpective 
production. | | 
t 
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It was alledged for Watertoun : His right was preferable, becauſe more 
antient, having produced a progreſs from the 1474. | ; 

It was anſerered for Auchterallen : The progreſs was not connected, in 
ſo far as Sir Walter Ogilvie, who is infeft in the 1567, diſpones to Banner- 
man, and he to Jobnſton, who diſpones to Tolqubon ; and Watertoun, as 
pretending right to Tokubon, adjudges from the heirs of Sir Walter Ogilvie 
in implement ; but the midcuplings from Bannerman are not produced ; 
whereas he produces a charter, under the Great Seal, with-a ſaſine there- 
upon, in the year 1603, with a progreſs of the ſaid fiſhing downward : 
ſo that his right's being long prior to the pretended adjudication againſt the 
heirs of Sir Valter Ogilvie, which is not ſupported by the grounds and 
conveyances of Sir Walter's right, he is preferable. 

It was . replied : Watertoun produces ſufficiently, ws. Sir Walter's right 
anterior to Auchterallen's, and an adjudication of the faid fiſhing againſt the 
Heirs of Sir Walter, which connects and conveys Sir Walter's right to 
JVatertoun, an adjudication being a legal diſpoſition, as valid as if Sir Wal- 
7er had diſponed to Watertoun ; and there's no need to produce the inter- 
mediate conveyances libelled upon in the decreet cognitionis, and adjudica- 
tion; becauſe Auchterallen hath no title or intereſt to call theſe in queſtion, 
ſeeing he derives no right from Sir Walter. It is true, that, if Sir Malter, 
or Bannerman, or Johnſton, or Tolquhon, were Auchterallen's authors, he 
would have good intereſt to compete upon Sir Walter's right, and alledge, 
that Sir Walter's right was conveyed to him by progreſs : but that is not 
the caſe ; for his right from the King cannot compete with Sir Walter's ; 
nor can he pretend to have Sir Walter's right conveyed to him; therefore 
he can have no intereſt to call in queſtion the grounds-of Watertoun's adju- 
dication againſt Sir Malter's heirs, 

« The Lords found, That Auchterallen having no right from Sir Walter, 
* had no intereſt to require the diſpoſitions and grounds of the adjudica- 
« tion againſt Sir Walter's heirs, to be produced.” 

It was further a/ledged. for Auchterallen : The adjudication againſt the 
heirs of Sir Walter was null, in as far as being led in the 1654, it was 
48 years after Sir Wolter's diſpoſition to Bannerman, and thereby the ob- 
ligement to infeft and fulfil was preſcribed, and became void; and the ad- 
judication being null, Auchterallen's rights produced are preferable. 

It was anſwered : This alledgeance is allo jus tertii; for, eto the obli- 
gation had been preſcribed, and thereby a defence competent to Sir Wal- 
ter's heirs, that could only make the right remain with his heirs and other 
aſſignies, but could never prefer Auchterallen, unleſs he could alto alledge, 
that Sir Walter had alſo loſt and amitted his right, non utendo within the 
years of preſcription, whereby his right being extinguiſhed, there might 
indeed be place for this competition ; but that cannot be pretended ; be- 
cauſe there's produced a declarator of non-entry of the ſaid fiſhing, 
founded upon Sir Malter's right, in the year 1637, aſſigned to Watertoun 
in the 1639. | 

© The Lords found, That Aucbterallen had no intereſt to alledge pre- 

* ſcription of Sir Walter's obligement, unleſs he could alſo alledge, 
<< that Sir Walter's right was preſcribed nan utendo. 


It alſo occurred to the Lords, that Watertoun having proven many years 
poſſeſſion, anterior poſſeſſions, by virtue of Sir Walter's rights, were to be 
preſumed, unleſs an excluſive poſſeſſion had been condeſcended on, which 
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is not alledged; for Sir Walter's right was for ſeveral miles of the water; 
whereas Auchterailen's was only oppoſite to his own lands, within that 
bounds ; but they have no need to determine that point. 


Ne xXVII. | December 5. 1701. 


The Creditors of TULLICOUTRIE 
: againſt 
Sir ROBERT MURR AY of  Abercairnte. 


Bounding Charter with Novodamus. 


THE RE being mutual declarators of property and moleſtation betwixt 
the creditors of Twllicoutrie, and Sir Robert Murray, as heritor of the 
barony of Ogilvie, for clearing and declaring the limits and marches of 
the ſaid reſpective baronies; Abercairnie produced his own and his pre- 
deceſſors infeftments of the ſaid barony, with part and pertinent, and li- 
belled a bounding, comprehending a conſiderable piece of ground, as 
part and pertinent, which the creditors of Tullicoutrie alledged to belong 
to them; and they produced a bounding charter, under the Great Seal, 
in favours of Rollo of Duncrub, proceeding upon the Earl of Stirling's re- 
ſignation, in the year 1644, comprehending the ground contraverted, and 
containing a Novodamus. Either party having founded upon their re- 
ſpective poſſeſſions, © the Lords, before anſwer, allowed a conjunct pro- 
e bation of their own and their author's poſſeſſion, as part and pertinent 
e of their reſpective baronies, and upon their ſeveral deeds of property, 
« poſſeſſion, and interruptions, reſerving the conſideration of the import 
of the bounding charter till the concluſion.” | 

The probation being led, it appeared, that either party had paſtured 
upon the contraverted ground for forty years, and that they had mutually 
interrupted each other ; ſo that neither had preſcribed a right by uninter- 
rupted poſſeſſion, nor loſed any right competent to them non utendo. 

It was alledged for the creditors of Tullicoutrieo: That Abercairnie was 
only infeft in the barony of Ogilvie, with part and pertinent, and had not 
proven the lands in queſtion to be peaceably poſſeſſed as a part of his ba- 
rony; whereas they did produce a charter, under the Great Seal, in the 
year 1644, expreſsly comprehending the lands in queſtion, and an ample 
Novedamus, with an infeftment thereon, and progreſs downward, whereby 
their right was ſuthciently conſtitute, the King being the fountain of .pro- 
perty of lands, and that right was ſince preſerved by poſſeſſion. 

. It was anſwered : No regard to that charter, becauſe the Earl of Stir- 
ling, Duncrub's author, being Secretary of State, and a man of intereſt, 
had procured a former charter, with a bounding and Nevsdamus, in the 
year 1634, upon his own refignation, which is produced in proceſs, and 
the ſaid former charter being null, as contrary to the 138th act, 12th Parl. 
K. James VI. in anno 1592, which provides, that bounding infeftments, 
in favours of a vaſſal, on his own reſignation, albeit the ſame contain a 
new gift, ſhall no ways be extended to the prejudice of any third perſon, a- 
nent his bounds and marches, either in property or community, but ſhall 


be judged as if no bouuds had been therein contained; the charter 1644, 
| | proceeding 
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proceeding upon the reſignation of the ſame Earl of Sirling, ought to be 
in no better caſe, being merely a tranſcript of the former, and obtained by 
the ſame means. 

It was replied: The creditors did only libel upon the charter 1644, 
and produced the former for the Lords ſatisfaction, which is no ways in 
the caſe of the ſaid act of Parliament, nor prejudicial to Abercarrnie, who 
had no right conſtitute ; for the act of Parliament relates only to a bound- 
ing charter upon the obtainer's own reſignation ; whereas the charter 
1644 is in favours of Rollo of Duncrub, upon the Earl of Stirling's reſig- 
nation; and the former charter could put the Earl of Stirling in no worſe 
condition, than if he had not obtained it; in which caſe, the charter in 
1644, in favours of Duncrab, a fingular ſucceſſor for an onerous cauſe, 
was good beyond exception. 

« The Lords found the objection againſt the charter 1634, in favours 

« of the Earl of Stirling, proceeding upon his own reſignation, 
© could not operate againſt the poſterior charter on the Earl's reſig- 
© nation, in favours of Duncrub.” 


No XXVIII. December 9. 1701. 


BURNET of Montbodo 
againſt 
The Heirs of Line of Sir ALEXANDER BURNET of Crazignyle. 


Revocation of a Taileie. 


gIR Alexander Burnet of Craigmyle ſigned a bond of tailzie, in the year 

1686, in favours of himſelf, and the heirs-male of his own body; 
which failing, to Thomas Burnet, his uncle, and the heirs-male of his bo- 
dy; which failing, to James Burnet of Alagaiven, alſo his uncle; and 
failing of him, to Robert Burnet, his third uncle, and the heirs-male of 
their bodies, in their order ; which all failing, to his own neareſt heirs- 
male whatſomever. 

The ſaid Sir Alexander did thereafter, in the year 1688, ſign a declaration 
and obligement at Edinburgh, narrating certain onerous cauſes and confi- 
derations known to himſelf, and which, for the reſpect he bore to his un- 
cle underwritten, as being his own ſo near a relation; and, left the ſame 
ſhould thereafter be repute a reflection upon him or his family, he thought 
not fit to expreſs, or make known to the world ; therefore he altered, re- 
voked, reſcinded, and annulled a diſpoſition or bond of tailzie formerly 
granted by him in favours'of Thomas Burnet, his uncle, his ſons, and their 
heirs-male, or any one or other of them, of the lands therein ſpecified, 
or any other lands or heritages whatſomever, declaring all diſpoſitions, 
contracts, tailzies, writs, or ſecurities, granted by him in favours of his 
faid uncle, his ſons, or their heirs-male, to be void and null, and obliging 
himſelf, immediately after his returning home to the North, to cancel, 
deſtroy, and tear his name from the ſame: and further, failing heirs- 
male of his own body, he thereby obliged him, and his heirs-male, and 
of tailzie, to pay to his daughters the proviſions therein ſpecified, at 

certain 
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certain ages, and to aliment, educate, and entertain them, till the terms 
of payment. | | 
Sir Alexander went home, and lived ſeveral years after, and did not can- 
cel the foreſaid bond of tailzie; but, both the faid bond and declaration 
and obligement being found by him at his death, Mcntbodo, as heir to Ala- 


gaiven, the ſecond uncle, claimed the ſucceſſion by virtue of the ſaid re- 
vocation, alledging, that the ſame did only revoke the bond of tailzie, in 


ſo far as was conceived in favours of Thomas, the eldeſt of them, and 


his iſſue; whereupon he ſerves heir of tailzie, and purſues the daughters 
to denude. 4 

It was all-dged for the daughters: That the tailzie was wholly revoked, 
in as far as albeit the diſobligation of Thomas be only narrated, yet the bond 
of tailzie itſelf was ſimply revoked, without any limitation or reſtriction to 
Thomas, who, and his iſſue, was principally conſidered at the making of 
the tailzie; therefore he had no conſideration nor regard of the ſubſti- 
tutes, as appears, not only by the words revoking, which are general, 
but like ways by the obligement to tear away his name from the ſame. 

It was anſwered : 1mo, The narrative being with a particular regard to 
"Thomas and his iſſue, the revocation of the tailzie implied a natural re- 
friction to the perſons that diſobliged; and there is nothing infinuate, 
before nor after, to prejudge other ſubſtitutes ; but, on the contrarv, his 
conſtant reſolution was to preſerve his memory and family, which pe- 
Tiſhes, if the eftate devolves to the daughters, and their huſbands ; tor, in 
a teſtament, before he made the tailzie, he expreſſes his intention, that 
his daughters marrying his couſines ſhould ſucceed ; and the narrative of 
the tailzie is, that the eſtate may remain with theſe deſcended. of his fa- 
mily, who ſhall bear his ſirname and arms, who may preſerve the eſtate, 
and augment the ſame. 246, In the ſame revocation he makes proviſions 
to his daughters, failing heirs-male of his own body, and obliges him and 
his heirs-male, and of tailzie, to pay theſe proviſions ; and, if he had 
intended that his daughters ſhould ſucceed 40 inteſtato, he would never 
have obliged his heirs of tailzie to pay theſe proviſions upon the very e- 
vent of their ſucceſſion. 30, As to the obligement to tear the tailzie, 
all that, was ſtill with regard to Thomas; and therefore, when he went 
home, he never did cancel the ſame. 470, By the civil law, teſtaments 
were moſt favourable, and in dubio, were always ſuſtained ; and ſeveral 
authorities were adduced, both from the civil law, as particularly Van 
Eck, to whom this particular caſe was ſtated in borrowed names, and who 
gives his opinion, That the revocation is only partial.; and ſeveral cita- 
tions were adduced from Mantica, to clear the favour of teſtaments; and 
Leg. 2. f. De his que in teſtamento delentur, Cancellaverit quis teſtamentum, 
wel induxerit, et ſi propter unum heredem facere dis erat, id poſtea teſtamen- 
tum ſignatum eſt. The queſtion is ſtated, What ſhall become of the teſta- 
ment? It is anſwered, S omnia nomina induxerat, ut proponitur aſcripſe- 
rat; autem id ſe feciſſe, quia unum heredem offenſum habuit, multum inter- 
eſſe arbitror, utrum illum tantum fraudare voluit hæreditate, an vero caus4 
illius totum teſtamentum infirmare, ut licet unus inductionis cauſam præbuerit, 
verum omnibus affuerit : et fi quidem ſoli ei ademptam voluerit portionem, 
ceteris nibil nocebit inductio, non magis quam fi volens unum heredem inducere, 
invitus et alium induxerit ; quod fi putaverit totum teftamentum delendum, ob 
unius malum meritum, omnibus denegantur actiones. | 

It 
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It was replied: 1mo, Tho' the offence of Thomas gave the occaſion, 
yet the defunct revoked the tailzie; and there is no need of conjectures 
where the words are clear: and, if it were to purpoſe, there is greater e- 
vidence he deſigned his daughters to fucceed ; for he never did any thing 
in their prejudice, but the tailzie ; and, by a former teſtament, he expreſs- 
ed his defign, that they ſhould ſucceed, and the lands he purchaſed him- 
ſelf were provided to heirs whatſomever ; and the narrative of that tailzic 
proceeds upon the diſobligation he had received from his only brother, 
whom he excludes cum #logio ; yet he paſſes by the daughters by that tail- 
zie, without taking the leaſt notice of them; and in the ſame way, upon 
a diſobligation from his uncle, he annuls the tailzie, without mentioning 
the ſubſtitutes, and brings the ſucceſſion back to its natural courſe. 37:0, 
The proviſion in favours of the daughters was for this good reaſon, that a 
part of his eftate had been acquired by his father to the heirs-male, 
which had been overſeen at the making of the tailzie, and he obliges him- 
ſelf, and his heirs-male, and of tailzie, to pay theſe proviſions, of pur- 

ſe to burden the heirs-male above the value of the ſucceſſion, and there- 
© to exclude them effectually, which was a proper method, eſpecially 
conſidering that his writs were not at hand; ſo that he could not frame a 
bond of tailzie. And, however the whole matter might have been done 
in a more clear and plain way, it is ſufficient, that what he did, does clear- 
ly expreſs his intention, and is effectual in law. 40, The obligement to 
tear his name, puts the point beyond queſtion ; and it is no matter whe- 
ther he cancelled the tailzie or not; for, in queſtione voluntatis, it is ſuffi- 
cient to clear his deſign and meaning at the time; and his obligement to 
tear his name from the tailzie demonſtrates, that he deſigned it to be as 
effectually void and null, as if his name had been actually turn from it; 
and his will ſo expreſſed, does intirely annul the deed, ih fafo, and be- 
ing once null, it could never revive, without a poſitive deed. | 

As to the citations, it is anſwered: Ino, There is a manifeſt difference 
betwixt teſtaments and tailzies; for teſtaments were moſt favourable by 
the civil law, and tailzies, which cut the natural line of ſucceſſion, were 
unfavourable with them; and, even by the civil law, imperfe& deeds, in 
favours of deſcendents, did annul formal teſtaments, in favours of ſtrangers. 
And as for the opinion of Van Eck, it was upon the application of a par- 

: and as to the text in the civil law, Lex 2. F. De bis que in teſtamento 

lentur, the caſe there proponed is guaſtro voluntatis. If it appeared, that 
the teſtator did, upon the account of one of the heirs, inſtitute, not of 
deſign, but as by chance, the induction went no further than the true de- 
ſign; and it is remarkable, that, in the caſe there ſtated, p inductionem 
teſtamentum fig natum eſt, whereby it might be preſumed, the teſtator in- 
tended not a total nullity, elſe why was he careful to compleat an imper- 
fe deed ? 

*The Lords found, That the tailzie was wholly revoked by the poſte- 

« rior declaration and obligement.” 
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N- XXIX. December 10. 1701. 
Sir WILLIAM HOPE 1 
againſt 
The Heirs and Creditors of BALCOMTE. 
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Value f drawn Teind in a Pr oceſe of Sale. 


Din William Hope purſues a ſale of the lands of Balcomie, in which 
there being an act and a probation led, at adviſing of the ſaid probation, 
it did appear, that the rental proven to be payable by the tenant, was on- 
ly for the ſtock, and that the heritor was in uſe to draw the teinds; and 
there being no compearance tor the defenders, the Lords did reaſon upon 
| the value to be put upon the drawn teind, in order to the fale; and it did 
| occur to them, that, albeit the common rate and eſtimate of teind be the 
| | fifth part of the rent in queſtion, betwixt heritors, and titulars, and tack(- 
| men; yet where an heritor, having right to the teind of his own lands, 
| ſets the ſtock only to the tenants, and draws the teinds fa corpora, the 
| teinds are much more valuable than the fifth part cf the rent, ſtock and 
teind ; as alſo that drawn teind is more or le's valuable, according to the 
nature of the ground; for, if the ground be barren, the increaſe is leſs 
| than where the ground is fertile, and that, in this caſe, the lands lie upon 
| the coaſt-fide, and have the benefit of ware, as appeared by the OR 
| therefore © the Lords did value and eſtimate the teind to a fourth part, 
wy „that is to ſay, for each three bolls of proven rental, they added one 
6 boll for drawn teind, whereby the teind is a fourth part of the whole 

« ſtock and teind ; and ordered the rental to be framed accordingly.” 
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Ne XXX. 5 December 18. 1701. 


Mr. GEORGE TURNBUL 
againſt 
The Heritors and Kirk-Seſſion of DAL MENTE. 


— ——— 


1 Preſbyterian Miniſters not returning to their Churches, have not the Benefit of 
| the 24 af, Parl. 1690. 


| MX George Turnbul purſues the dere of Daimenie for a | ont ſti- 
pend, from Mbitſunday 1689, to Whitſunday 1690, libelling, that 
he had right thereto, as having preached and exerciſed the reſt of his 
miniſterial function in the ſaid pariſh, at the deſire of the people, the 
kirk being then vacant, by the deceaſe of the former epiſcopal incum- 
bent. 
| | Compearance was made for the Kirk-ſefſion, who craved to be pre- 
| ferred ; becauſe by the ad act in Parliament 1690, Preſbyterian Mini- 
ſters, who were thruſt from their churches fince January 1661, were re- 
. ſtored, and allowed acceſs to their churches forthwith, and alſo they were 
thereby provided to the benefices and ſtipends tor the whole year _— 
where 
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where the churches were vacant, and where they were not vacant, there 
entry was declared to be to the half of the ſaid preceeding benefice ; and 
Mr. Alexander Hamilton, who was thruſt from his church of Dalmenie, 
being thereby reponed, did mortify the ſtipend libelled to the poor of the 
pariſh, who craved to be preferred in his right. 

It wis anſwered : imo, The purſuer is as expreſsly founded in the 5th 
act of the ſame ſeſſion of Parliament, declaring all churches deſerted, or 
where the conformed Miniſters were deprived or dead, being ſupplied by 
preſbyterian Miniſters, by the deſire or conſent of the pariſh, the ſaid Mi- 
niſters ſhould have right according to their entry in the year 1689. 246, 
Mr. Alexander Hamilton had never returned, or owned his right to the pa- 
riſh of Na'imente, but preached in Edinburgh, during the ſaid ſpace, and 
had his ſtipend there. 

It was replied: Mr. Hamilton was reponed by the 2d act, Parl. 1690, 
whereby he had forthwith free acceſs to his church; fo that the paſterior 
act, in favours of the purſuer, as exercifing his miniſtry in that pariſh, 
could take no place; becauſe the pariſh of Dalmenze was not then vacant. 
2d, Efls Mr. Hamilton being infirm, did not return to exerciſe his mini- 
ſtry in that pariſh, he was only accountable to the church, but cannot be 
called in queſtion by the purſuer. 3770, Mr. Hamilton did not enjoy any 
benefice by a legal conſtitution in Edinburgh, but what he received was by 
a free and voluntary contribution. 

« The Lords found, That Mr. Hemilton never having returned to Dal- 

% menie, but having preached in Edinburgh, and received a ſtipend 
* there, tho' by contribution, Mr. Turnbul was preferable, he pro- 
„ ving, that he preached, and exerciſed other parts of the mini- 
« ſterial function, in Dalmenie, during the ſpace libelled.” 


Ne? XXXI. December 25. 1701. 
FOHN INGLIS 
againſt 
INGLIS. 


Reduction of the Verdict of an Inqueſt, upon a Brief of Niorry. 


Obn Inglis being, upon a brief of idiotry, found, by an inqueſt, to be 

an idiot many years ago, he now raiſes a reduQtion and declarator, 

calling his neareſt relations, and. libelling, that he is now, and hath been 

of ſeveral years bygone, become rei ſur ſatis frevidus, and concluding, 

that be ought to be fo declared, and that he ought to have the management 
and direction of his own means and affairs. 

In this proceſs, he produces ſeveral teſtificates, that he has reconvaleſced, 
and there being no compearance for the neareſt relations called, craved a 
commiſſion for proving his reconvaleſcence, inſiſting particularly on this 
ground, that he had attained to an old age of ſeventy years, or thereby, 
and was not fit to travel, and that his reconvaleſcence was notourly 
known in the ſhire of Nairn, where he lived, which was of great 
diſtance. 

The 
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The Ordinary thought fit to report a matter of that importance to the 
whole Lords, who having conſidered and reaſoned upon the caſe, granted 
commiſſion for proving that the purſuer was habite and repute rei ſui pro- 
vidus, and reconvaleſced, but refuſed to grant a commiſſion for proving 
that he was reconvaleſced, and rei ſur providus; and found, That he 
te being cognoſced idiot by an inqueſt, he ought to be ſiſted in their pre- 
&© ſence, and cognition taken upon proper knowledge that he was now 
te convaleſced, and that the evidence that ſhould appear to them, upon in- 
e quiry, and diſcourſing with him, ſhould be a dviſed with a report of 
the ſaid commiſſion, that he was habite and repute rei ſui provicus, be- 
« fore they would proceed to reduce the verdict of the inqueſt, finding 
<« that he was idiot.” | | 


No XXXII. December 30. 171. 
DAVID FRENCH 
againſt 
ARCHIBALD ROBERTSON Factor for the Eſtate of Carden. 


A Fatter of a fequeſirate Eſtate liable for Annualrent. 


N the compt and reckoning at the inſtance of David French, purchaſer 

of Carden, the purſuer charges the Factor with annualrent of bis yearly 

intromiſſion, within a year after the ſame fell due, conform to the Lords 
act of Sederunt laſt 700 1690. 

It was alledged for the Factor: No ſuch ag of Sederunt was intimate, 
or in the leaſt known to him, nor is it in obſervance; neither could he 
be obliged to lend out his intromiſſions; ſeeing he made frequent pay- 
ments by the Lords warrants, and was obliged to keep a ſtock of money 
to anſwer the ſame. 

It was .anſwered:: That the act of Sederunt was opponed, which 
is founded upon natural law and equity, laid down by the Lords, as a con- 
ſtant and fixed rule to be obſerved in all time coming, as has been fre- 
quently done by their predeceſſors, and was peculiarly proper to be done 
in relation to the management of eſtates ſequeſtrate by the Lords authori- 
ty; and they having reſolved and determined, that all Factors of their no- 
mination ſhould be liable to annualrent, there needed no ſpecial intimation 


to any Factor. And it is without ground to alledge, that the act is in 


deſuetude; for, tho' many factors do too frequently manage creditors in 
ſuch manner as they are not brought to exact accompts ; yet the Lords 
did never give any countenance to ſuch practices: and, if this Factor 
were not made liable for annualrent, then no other Factor could be ever 
liable in any time coming; and ſuch a deciſion would weaken the autho- 
tity and reſpect that's due to acts of Sederunt. 

© The Lords found the Factor liable for annualrent, conform to the 

« act of Sederunt.“ 


Ne XXXIII. 
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Ne XXXIII. January 6. 1702. 
Mr. ROBERT BLACKWOOD Merchant in Edinburgh, 


againſt 
ADAM BROWN, Dean of Guild of Edinburgh. 


Bond of Relief affords no Ground to arreſt. 


M* Robert Blackwood being cautioner for Jh Watſon in great ſums 
of money, obtains a bond of relief, in theſe terms, obliging the ſaid 
Tatſon to relieve the ſaid Mr. Robert, and retire the creditors bonds, be- 
twixt and a certain day. 

Mr. Robert Blackwood not being relieved, nor his bonds retired, arreſts 
in the hands of Adam Brown, who, in the forthcoming, depones, that he 
was no ways debtor to Watſon; but that, being creditor to him in great 
ſums, Matſon diſpones certain of his effects for his ſecurity and pay- 
ment. 

Blackwood craved a re-examination, and that he might condeſcend up- 
on theſe effects, and the debts due to him, and inſtruct the ſame, and not 
be his own judge, both in charge and diſcharge. 

The defender alledged: He was neither bound to have deponed at all, 
nor is he now obliged to anſwer any further interrogators ; becauſe the 
ground of the e e arreſtment is no bond for a liquid ſum of money 
or debt, but a bond of relief, which is an obligment for a fact, vi. to te- 
lieve him, and retire his bonds; in which he followed the faith of his 
debtor, whom he ought to diſtreſs, but cannot thereupon crave his mo- 
| ney to be made forthcoming ; for the obligement to relieve, &c. does not 

afford him any title of intromiſſion; and therefore no decreet of forth- 
.coming can follow. And further, it is a known and ordinary ſtyle in bonds 
of relief, that, for the cautioner's further ſecurity, the obligant is bound 
to pay the ſums to his cautioner, that he may relieve himſelf ; which ordi- 
nary caution being neglected, the purſuer muſt hold himſelf to his bond 
in the terms he has os it. | 

It was anſwered : That an obligement to relieve the purſuer, and retire 
his bonds, implies every thing that may make the relief effectual; and 
conſequently, that his debtor's means may be affected, and made forth- 
coming. 24do, The defender did already acquieſce, in as far as he deponed 
in the forthcoming, and cannot now decline to clear his former oath. 370, 
In another proceſs of forthcoming, on the fame bond, againſt Margaret 
Seaton, the Lords did oblige her to depone in the forthcoming. 4, The 

urſuer doth further liquidate his claim, by condeſcending and inſtructing 
the debts he has paid, in which he is a liquid creditor. 

It was replied : The obligement of relief implies no more than the 
words do expreſs, by which nothing was intended, but to oblige Watſon 
perſonally. 240, The defender might have declined to depone at firſt; 
and now he declines to lay his buſineſs open to the purſuer, who has no 
intereſt to require it. 3/709, Margaret Seaton had been holden as confeſt; 
and in a ſuſpenſion craved only to be reponed to her oath; and, tho' ſhe 
did offer the ſame grounds, yet ſhe inſiſted only ad hunc effeftum, to be re- 
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- by his diligence, he cannot pretend he is any way prejudged by the deeds 


and, for the ſame reaſon, Drumcoltran ſhould be admitted to repeat his 
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poned, in which ſhe prevailed. 40, It alters not the caſe, tho' the pur- 
ſuer may have paid certain of the ſums expreſſed in the bond of relief, 
and thereby is become a liquid creditor ; ſeeing his right to theſe bonds is 
not the foundation of the arreſtment and forthcoming. 75 
« The Lords found, a bond to relieve the purſuer, and retire his bonds 
* in the terms above expreſſed, was no ground for arreſtment and 
* forthcoming.” . 


I 


Ne XXXIV. : January 15. 1702. 
M.CARTNE TN of Blaiket 3 
againſt 
IRVING of Drumcoltran. 
Reduction ex capite inhibitionis. 


Ohn Maxael, heritor of the lands of CockliFe, diſpones the ſame to 

Af Fean Guthrie, in anno 1636, from whom Blaiket has right by pro- 
greſs, and purſues mails and duties. 
Compearance is made for Drumcoltran, who alledges : He has a pre- 
ferable right, in fo far as the ſaid * Maxwel ſtood inhibited, at the in- 
ſtance of James Maxwel his brother, for 4000 merks, before the ſaid diſ- 
poſition to Guthrie; and having granted a bond of corroboration of the 
ground of inhibition, reſtricting the ſame to 2000 merks; there was an 
appriſing led upon that corroboration, which was conveyed to Drumcol- 
fron, and he thereupon in poſſeſſion. | 

It was anſwered : No regard to the appriſing, poſterior to his (Guthrie's) 
right ; becauſe it proceeded upon a voluntary bond of corroboration, and 
ſo could not be drawn back to the date of the inhibition. 

« The Lords found, That Drumcoltran, as appriſer, upon the bond of 
“ corroboration could not quarrel deeds as poſterior to inhibition uſed up- 
* on the debt corroborate.” 

It was further alledged: That Drumcoltran had alſo right to the debt 
corroborate, and to the inhibition, and repeated his reduction ex capite 
inbibitionis. 

It was anſwered: A reduction ex capite inhibitionis is not competent in 
a competition for mails and duties, unleſs the inhibitor had alſo appriſed 
or adjudged the mails and duties; becauſe inhibition is merely a prohibi- 
tory diligence, annulling poſterior voluntary deeds, in prejudice of the 
inhibitor; ſo that, unleſs the inhibitor could affect the mails and duties 


in favours of the purſuer, in reſpect that, if Maxwel the common author 
were purſuing, he could not be excluded upon the bond and inhibition ; 
and the purſuer is found preferable to the appriſing and corroboration. 

It was replied : That reductions are daily ſuſtained upon inhibitions, 
without adjudging, and particularly in rankings in order to ſale, which 
have their riſes from ſuſpenſions, or actions of multiple-poinding, at te- 
nants inſtance, from whence ariſes a competition for mails and duties; 


reduction in this competition. 
It 
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It was duplied : Rankings in order to a ſale are not ſo much conſidered 
for affecting the mails and duties, as for diſtributing the price; and, it 
being the common intereſt of creditors to expedite ſuch proceſſes, they 
are not in uſe to object the want of formalities, which a little time can 
ſupply : but it was never found, upon any debate or deciſion of the 
Lords, that, even in theſe rankings, the inhibitor could draw a ſhare, un- 
leſs he did compleat his diligence by adjudging ; and, in this caſe, the 
queſtion being only for the current mails and duties, to which the inhi- 
bition can give Drumcoitran no right, he cannot compete. 

« The Lords preferred M*Cartney to the mails and dutis, reſerving 

ce to Drumccltran to adjudge, and thereafter to purſue reduction, as 


© accords. | 


Noe XXXV. January 16. 1702. 
The Creditors of PITTENCRIEF 
againſt | 
Lieutenant Colonel FORBES. | 


Expence of Proceſſes of Sale and Ranking. 


HE creditors of Pittencrief being ranked, and the lands fold by roup, 
to Lieutenant Colonel Forbes ; in the application of the price, there 
falls in a queſtion to-4be determined concerning the common expences, 
vi. the expences of extracting the decreet of ranking, and the expences 
of proceſs and decreet of fale, which are reckoned common expences, as 
being profitable for the whole creditors, and decreets of ranking and fale 
being neceſſary writs to be dilivered to the purchaſer. 
Theſe expences have been liquidate in former caſes by the Lords, and 
e and divided, ſo as every creditor that gets a part of the price 
as been burdened with a proportional ſhare thereof, effeiring to the ſhare 
they received of the price ; but, in this caſe, the preferable creditors de- 
elined to allow any abatement or defalcation of the ſums to which they are 
preferred, ' upon the account of theſe preferable expences, and the pur- 
chaſer not being ſafe to pay, until that payment be determined. 

The Lords did confider and reaſon upon the caſe more fully than the 
parties procurators at the bar, to the effect that there might be an uniform 
practice in time coming. | 
The preciſe queſtion was, Whether theſe expences ſhould be charged 
upon every creditor receiving a ſhare of the price, proportionally ; or if 
they ſhould be paid by the purchaſer out of the firſt and readieſt of the 
price of the whole head, and the creditors to have their full ſums accord- 
ing to their preferences, till the price be exhauſted? By which means 
theſe expences would fall upon the laſt creditor, and poſſibly wholly ex- 
clude him. 

It was alledged : That, in former ſales, the Lords had generally bur- 
dened every creditor preferred with a proportional ſhare, which had been 
done ſo frequently, that it was now looked upon as a conſtant fixed rule, 
which ſhould not be altered upon the obſtinacy of the creditors of P:7ten- 


crief. ” 
On 
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ry fully conſidered nor determined by the Lords; and that the laws anent 


parties, which the Lords do eaſily authoriſe for the expediting of buſineſs; 


or applied to the creditors: ſo that, if the whole expences of the roup 
ſhould be taken off at the concluſion, the ſums advanced by Chamberlains 
would be loſt to the creditors, and came to the purſuer's pocket; and, 
becauſe theſe modifications fall generally ſhort, if the ſuperplus expence, 
more than is paid out by the Factor by warrant, ſhould be deduced off the 


.expence was not to be regarded. 240, In a doubtful caſe, the practice of 
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On the other hand, it was alldged : That the point had never been ve- 


ſale of bankrupt lands being late, and multitudes of queſtions falling in, 
many of them have been regulated by the confent and acquieſcence of 


and one practice. hath become an -example to another.: but, before an u- 
niform cuſtom be formed, when parties apply for deciſions in law, the 
Lords may, and ought to conſider theſe caſes more accurately, both with 
regard to what has been accuſtomed, and what is fit to be a rule in time 
coming; and many queſtions have happened upon this ſubject of late, 
which have delayed the concluſion of ſales; and there is neither. uniform 
practice, nor a foundation in law, to burden the preferable.creditors. 

, As to the practice: Bankrupts eſtates being under ſequeſtration, 
the Lords, of courſe, do authoriſe the Chamberlain to pay out ſome ſums 
of money to the purſuer of a ſale, for carrying on the proceſs; which 
ſums are taken out of the firſt and readieſt of the rents; and, when the 
ſales are finiſhed, theſe ſums are never repaid, either to the Chamberlain, 


preferable creditors, then a part of the common expence would fall to be 
taken off the whole head, and a part off the preferable creditors, which 
cannot be agreeable to law, all common expences being to be deduced by 
one rule; for it is certain, that what is taken out of the firſt and readieſt 
of the rents is equivalent, as to this point, as if taken out of the firſt 
and readieſt of the price, the rents and price being to be applied in the 
ſame way. 3 | | 

As to the point of law.: 1m, Many preferable .creditors reckoned 
themſelves fully ſecured by their diligence, and have no benefit by the 
ſale. 2do, The ſame reaſon that would burden preferable creditors with 
the expence of roup and ſale, would burden them alſo with Chamberlain 
fees, and all expences of the management of the common ſubject of their 
payment. 3770, In voluntary diſpoſitions for a price, to be applied for the 
behoof of the creditors, the expence of their diſpoſition, and in clearin 
and managing the lands diſponed, comes out of the firſt and readieſt of 
the price; and in appriſings and adjudications, there are legal expences 
and accumulations, which are made real preferable burdens ; and, becauſe 
land is no diviſible ſubiect, ſales are invented as legal adjudications to a 
buyer, and the price comes in place of the land to be divided amongſt the 
creditors, in the ſame way that the land ought to be divided, if it were 
diviſible. 4, The creditors being ranked, and the law having appointed 
the price to be paid, conform to the ranking, their decreets ought to ſuf- 
fer no diminution. 

On the other hand, it was argued, that the opinion and apprehenſion 
of particular creditors, who defired not a ſale, was not to be con ſidered; 
for the law regarding the general utility of creditors, had introduced ſales 
as a common advantage to all, that the creditors claims might be reduced 
into money, which is truly an advantage, even to the preferable creditors, 
whoſe debts are mortified; and, in recompence of that benefit, a ſmall 


the 


3 
the Lords for feveral years ſhould make a rule. . No queſtion had 


ever occurred in relation to the ſums advanced by Factors towards 
ſales; and the foundation being once laid, that the preferable creditors 
were to be burdened, theſe ſums could either be repaid to the Factors, or 
added to the price, and then the total expences deduced from the credi- 
tors proportionally. 4, The Lords had alſo come to a reſolution, that 
nothing ſhould be reckoned common expence, but the extract of the de- 
creet of ranking and proceſs of ſale. | 
« The Lords found, That the preferable creditors ought to be paid, 
« conform to the decreet of ranking, without any deduction of com- 
«© mon expence; and that the ſame ought to be taken out of the firſt 
te and readieſt of the price,” 


N. XXXVIL Fuly 24. 1702. 
JAMES MAN 
againſt 
WALES and his Creditors. 


Heceptance of a Bill of Exchange wanting Date, not preſumed of the Date 
F the Bill. | 


* Wales, Merchant and Shop-keeper in Dundee, did, upon the 
14th of February 1700, grant ſeveral bonds to his creditors ; and, 
of the ſame date, diſponed his houſhold-pleniſhing, ware in his ſhop, 
debts, and whole moveables, for further ſecurity and payment of theſe 
bonds, | 

Of the ſame date, John Man draws a bill upon Wales, payable to James 
Man; and James Man draws a bill upon Wales, payable to Jobn Man, 
both upon fight, and Vales accepts both, but without date, and they were 
proteſted upon the 15th and-17th days of the fame month of February. 

Wates' ſhop and pleniſhing are rouped by the ſaid creditors, and James 
and Jobn Mans wholly neglected ; whereupon the faid James, for himſelf, 
and as aſhgny by Jahn Man, raiſes a declarator of bankrupt, upon the 5th 
act, Parl. 1696. And, after a mutual probation led upon the qualifications 
of the ſaid act of Parliament, for proving Wales to have been bankrupt, and 
reducing his diſpoſition , it was alledged for his creditors: 1979, The pur- 
ſuer had no intereſt to infiſt upon the ſaid act of Parliament; becauſe he 
was No creditor at the time of the diſpofition quarrelled, which is dated 
the 14th of February oo, in fo far as the bills libelled on are not accept- 
ed of that date. 2do, The act requires horning and caption at the inſtance 
of ſome creditor, before the diſpoſition quarrelled, which muſt be under- 
ſtood upon ſome decreet or ſpecial obligation ; whereas, in this caſe, Wales 
was under no diligence preceeding the 14th, except by horning and cap- 
tion upon general letters, which are not equivalent to diligence upon a de- 
creet for a ſpecial debt ; becauſe eſcheats fall not upon general letters ; and 
therefore men of the beſt credit are not ſolicitous to avoid them ; and con- 
ſequently they can be no qualifications of bankrupt. 

It was anfivered: Imo, The purſuer's bills are dated the 14th, and be- 
ing accepted upon the ſame paper, = date upon the top of the bill mo 
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be preſumed to be the date of the acceptance, the drawer and accepter 
being in the ſame town, and the proteſt taken on the 15th and 17th. 
Likeas in the caſe of Street and Maſon, it was found, that a creditor to a 
merchant had intereſt to reduce a fraudulent. right, tho' anterior to Szreet's 
debt. 2do, The drawer of the bill was creditor at the time of the draught, 
which can be inſtructed. 3710, The act of Parliament requires only horn- 
ing and caption; which is inſtructed in this.caſe, and makes no diſtinction 
whether upon general or ſpecial letters; neither is there any deed to 
diſtinguiſh; hecauſe diligence is not the ſingle qualification, but one 
of three; and conform to that act, inſolvency and abſconding are alſo 
proven. 

1 The Lords found, That the acceptance wanting date, was not pre- 
„ ſumed to be of the date of the bill, unleſs inſtructed; and that 
te therefore the purſuer was not creditor at the time of the diſpoſi- 
* tion quarrelled, and had no intereſt to reduce the ſame ; but al- 
« lowed him yet to prove, that the drawers of the bill were cre- 
ce ditors; which they found relevant to ſuſtain the purſuer's title; 
e and repelled the objection againſt the horning and caption upon 
« general letters.” 


Ne XXXVII. | November 10. 1703. 
Mr. WILLIAM GORDON, and ELISABETH WOOD, bis Spouſe, 
againſt GS | 
Sir WILLIAM HOPE. | 
An Fjettion, begun to be executed about Break of Day, illegal. 


IR William Hope having obtained a decreet of removing from the houſe 
6 of Balcomie, againſt Mr. William Gordon, and thereupon having charged 
and denounced him, he obtained letters of ejection, which he did execute 
upon the gth of October 1702. | 

Mr. William and his wite-did raiſe a complaint before the Lords of Seſ- 
ſion, that the ſaid ejection was not only executed with the utmoſt rigour, 


- dragging his wife violently out of the houſe, when he was in priſon, and 


uſing the children no better ; but likeways that the ſame was illegal, being 
done in the night-time, at leaſt, before the riſing of the ſun. Where- 


upon the Lords, before anſwer, © allowed a mutual probation to either 


«« party, for proving the preciſe time of the day at which the ejection was 
« executed, and whether before or after ſun riſing ; and likewiſe to prove 


« the cuſtom in burgh and landwart in the like caſes.” | 


It did appear by the probation, that the ejection was executed wi 


great rigour ; and Sir William's inſtrument of ejection bore to have begun 
betwixt ſix and ſeven in the morning, upon the gth of Ofober ; and the 


current of Mr. William's witneſſes proved, that the ſame did begin at the 


break or point of day; and there was no condeſcendence or probation of 
any cuſtom or practice of executing ejections in the night-time, or after 
ſun-ſetting, or before the riſing thereof. . 


It 
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It was alledged for Sir William: That, whatever might be the rigour 
of the execution, he could not be charged with that ; becauſe he was nei- 
ther preſent, nor would have allowed any hardſhip to have been done to 
the Lady or children; but the nature of that diligence is rigorous againſt 
ſoch as are diſobedient, and continue their poſſeſſion in contempt of the 
law; ſo it may be executed at any time of the night or day, for the ſame rea- 
ſon that captions are allowed to be executed in the night-time, and much 
more in the caſe of ejections; becauſe indigent debtors have not where- 
with to pay their debts ; but it is always in parties power to remove from 
a poſſeſſion, to which they are found to have no right. 240, By the pro- 
bation it appears, that it was day-light before the ejection was begun, and 
that the ſun was up long before the ſame was finiſhed, 

It was anſwered : That the common rule is, that all legal executions 
ſhould be uſed in the day-time ; and therefore poindings in the night are 
found to be illegal. And-as to the inſtance of captions, there is no pari- 
ty ; becauſe debtors diſobeying the law are in uſe to lurk, and appear not 
in the day- time, and it is neceſſary to apprehend them where, and when- 
ſoever they can be had, and therefore there is a known and uniform 
practice of executing captions in the night-time: but the effect of an e- 
jection being to make a houſe void and redd, if the party to be ejected be 
not found there, there is ſo much leſs to be done; and, it being neceſſary 
that goods, pleniſhing, papers, and every thing that is found in the houſe, 
be taken out, the ſame muſt be done in day-light, that there may be no 
embezzlement, and that the goods may be carried ſafely to convenient 

laces. | 
, And as to what is alledged, that it was day-light before the execution 
was begun, and full light and up-ſun before it was finiſhed ; 

It is anfwered : The beginning of the execution is to be conſidered, 
which being unlawful, renders the whole proceeding illegal; as has been 
often found in the parallel caſe of poindings. 

2do, The proper time for ſuch executions is betwixt fun and ſun ; and, 
if the probation were any ways dubious, whether the ſun was up or not, 
when the execution began, then it might be favourably conſtructed, that 
the act was legal: but, ſeeing it appears that the execution began about 
the break of day, it is to be reckoned as done in the night, and illegal ; 
for the known, clear, and certain periods of law, are betwixt ſun and 
ſun ; otherwiſe ſuch executions might proceed for two months, at leaſt, 
before and after mid-ſummer, at any time in the night; and there cannot 
be any fixed period, or certainty of the break of day. 

3/10, As this is clear in law and reaſon, ſo there is no condeſcen- 
2 or probation, that the like was practiſed before or after the 

un. 
The Lords found the ejection illegal; and ordained Mr. Milliam 
Gordon to be repoſſeſſed,” 


N. XXXVꝰIII. 
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Ne XXXVII. December 1. 1703. 
ROBERT CLERKSON 2 


8 9 
* * 1 oe * — 


againſt 
RICHARD EDGAR. 


A Cautioner in a Corroboration paying, may recur in ſolidum-againſt the Cau- 
tioners in the original Bond. 


Dam Bell, as principal, and his ſon and George Edgar, as cautioners, 

grant a bond of 1000 merks to Logan; the creditor dying, his relict 
confirms; and, having uſed diligence againſt the principal and cautioners, 
David Hume grants a bond of corroboration ; whereupon he being diſtreſs- 
ed, pays the debt, and takes aſſignation -againſt the principal and caution- 
ers in the bond corroborate. | 

Robert Clerkfon, as having right by progreſs from David Hume, purſues 
Richard Edgar as repreſenting one of the cautioners in the bond; for 
whom it was alledged : That David ume becoming bound in the corro- 
'boration, is upon the matter a cautioner; and there being two cautioners 
in the bond corroborate, he ought to deduce a third part as his proper 
ſnare; as was found in the like caſe, 23d February 1671, Arnold againſt 
Gordon, where a cautioner in a ſuſpenſion, paying the debt, and taking 
aſſignation againſt the principal and four cautioners, in a former bond, it 
was found, that he ought to deduce a fifth part, as if he had been a co- 
cautioner in the firſt bond. The like was found in the caſe of the Viſcount 
of Strathallan againſt the Lord Nairn, where John Graham, as principal, 
and the Lord Nairn, as cautioner, having granted a bond; and the ſaid 

Jobn Graham, as principal, and the Viſcount of Strathallan, as cautioner, 
granting a corroboration, the Lord Nairn's heir being purſued at the in- 
ſtance of the creditor or his repreſentative, for the behoof of the Viſcount 
of Strathallan, cautioner in the corroboration, The Lords found the 
« Viſcount was obliged to deduce his ſhare, as if he had been co-cautioner 
« in the bond corroborate.” | | 

It was anſwered : That bonds of corroboration are granted as additional 
ſecurities to the creditor, and theſe who become bound in ſuch corrobora- 
tions do not intend any relief or eaſe to the former cautioners ; but, when 
they pay, may lawfully take afſignation, and recur againſt the principal, 
and all former obligants, without deduction ; for there is neither law nor 
reaſon, nor the preſumed intention of any of the parties, contracting to 
eaſe the former cautioners, by the acceſſion of new ones ; for the former 
cautioners have no concern or dealing in ſuch corroborations; nor is the 
debtor or principal concerned; much leſs can it be interpreted the deſign 
of the new cautioner to eaſe the former cautioners, or to lay any further 
burden upon himſelf, than to ſecure the creditor. And as to the practique 
Arnold againſt Gordon, it is a ſingle deciſion, no ways agreeable to the ana- 
logy of law, nor intention of parties. 

As to the caſe of the Viſcount of Strathallan : There was a ſpeciality in 
it, which moved the Lords, v:z. the corroboration was framed to have 
been granted by the principal and cautioners in the former bond, and the 
Viicount of Strathallan as a further cautioner added; and albeit the former 

cautioners 
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cautioners being alreatly bound, did not fign, becauſe the creditor was not 
ſolicitous to have them; yet the Viſcount having ſigned a bond, in which 
they were inſert, it was ſufficiently clear, that he was willing to be a co-cau- 
tioner with them; and, even in that caſe, the Lords were not unanimous; 
but the foreſaid ſpeciality was particulacly inſiſted on, and the motive of 
the deciſion. 

20, et ſeparatim, This caſe differs from both the former; for in theſe 
the principal was bound, as well as a new cautioner; but here David 
Hume interpoſes alone, both for principal and former cautioners; and 
ſo is no ways as a cautioner, but adhibite to prevent the creditor's rigorous 
diligence. 

The Lords repelled the defence, and found, That the purſuer was 

not obliged to grant any allowance for David Hume his cedent's 


« being bound in the corroboration.” The like 14th February 1705, 
Breck againſt Lord Bargainy. | 


Ne XXXIX. December 8. 1703. 
ROBERT ALLAN 
| againſt 
The Laird and Lady ATRTH, 


+ 


Provifion in favours of the Daughters of the Marriage. 


2 Elphingsten of 'Calderhal, in the contract of marriage of Sir Mo- 
= = mas Elphingeton his ſon, diſpones his lands of Calderbal and Ker/ie, 
in favours of Sir Thomas, and the heirs-male of the marriage; which fail- 
ing, to his heirs-male of any other marriage ; which failing, to the heirs- 
male of Hary's body, &c. And the contract contains a clauſe in favours of 
the daughters of the marriage, to this effect: And becauſe the lands are pro- 
ce vided to Sir Thomas's heirs-male, in this or any other marriage; which 
e failing, to return to Hary and the heirs-male of his body; in which 
caſes, or any of them, the daughters of the marriage will be debarred ; 
therefore Sir Thomas obliges him, and his heirs-male, and of tailzie, ſuc- 
ceeding to him in the ſaid lands, to pay to the daughters 25000 merks, at 
the terms-of payment therein expreſſed. ä 

Robert Allan, who married one of the daughters of that marriage, and, 
as aſſigny by her and the other daughters, pur ſues the Lady Airth and her 
Huſband, for his intereſt, as heir to Charles Elphingston her brother, who 
was heir ferved to Richard Elphingston her father, who was the heir-male 
of the ſaid marriage, and to whom Sir Thomas diſponed the lands mention- 
ed in the contract, per præcrptionem. 

It was alledged: That the diſpoſition by Sir Thomas to Richard was 
granted upon his undertaking the payment of his father's debts, contain- 
ed in a liſt extending to /b. 20,000, and further, with the burden of 
11000 merks, for the proviſion of the children, and with the burden of 
two liferents; which together, did amount towards the whole value of 
the lands diſponed. And the faid diſpoſition was granted by Sir Thomas, 
and accepted by Richard, with the burdens foreſaid allenarly, &c. no o- 
therwiſe. And accordingly Richard paid the debt; and the purſuer, as 
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having right from the younger children, did purſue Charles Elpbingstun, 
his ſon and heir, for the 11000 merks of proviſion, wherewith the diſ- 
poſition was burdened, and obtained a decreet, or payment and ſecurity 
conform; and cannot now inſiſt for any further proviſion againſt the de- 
fender, as repreſenting her father, 'who accepted that diſpoſition ; hecauſe 
it bears an expreſs quality and proviſion, that the ſame was granted and ac- 
cepted with the foreſaid burdens allenarly, and no otherwiſe. 

It was-anſwered: That the accepting of the diſpoſition was præceptis 


 barecditatis, which is an univerſal paſſive title; and if a father, by in- 


ſerting ſuch qualities and proviſions, could diſappoint creditors, it would 
be no difficult matter to defraud them ; therefore all ſuch contrivances are 
reprobate: and whatever the purſuer obtained by virtue of the former 
decreet, ſhould he allowed in part of the 25000 merks. 

It was replied : The defender does acknowledge, that ſuch conditions 
and proviſions, betwixt a father and his apparent heir, cann t prejudge 
law ful creditors purſuing upon their bonds, or other inſtructions of debt; 
nevertheleſs, in this caſe, the purſuer cannot inſiſt to make th defender 
liable as repreſenting Sir Thomas, by her father's accepting with the ſaid 
quality in the diſpoſition, otherwiſe than in the terms, and with the condi- 
tions and quality thereof; becauſe he, as aſſigny by the daughters, did 
formerly make uſe of that diſpoſition, and obtained the benefit and advan- 
tage of the quality therein contained, libelling, that thereby Richard had 
undertaken the payment of the 11000 merks to the younger children, 
with annualrent, and by his acceptance was bound to pay the ſum. And 
the ſpeciality and difference of the caſe lies in this, that a creditor pur- 
ſuing upon his bond as his active title, and recovering a diſpoſition fas 
præceptionem to inſtruct the paſſive title, cannot be tied by any affe 
quality in the diſpoſition ; and therefore, if the daughters had pur ſued on 
their father's contract, and overtaken the defender as repreſenting, by 
accepting that diſpoſition per præceptionem: tho the firſt purſuit had been 
but for a part, they might have purſued for the reſt, without regard to 
that quality or reſtriction; but, ſeeing they did libel upon and produce 
the diſpoſition to Richard as their active title, becauſe it did contain a pro- 
viſion to the younger children, and have obtained the benefit of it, they 
cannot now object againſt the other conditions and qualities of it, that it 
was accepted, as well as given, with the foreſaid burdens allenarly. 

It was replied : The purſuer did not at that time know of the contract 
of marriage, and proviſions therein contained, and ſo could not be under- 
ſtood to paſs from the benefit thereof; for no man is preſumed ſuum jactare. 

«* The Lords found, That the purſuer having founded upon the ſaid 

« diſpoſition as his active title, and as containing a burden and pro- 
e viſion in favours of the younger children, his cedents, he cannot 
<« now inſiſt to make the defender liable for any greater ſum, for her 
e father's accepting of that diſpoſition, containing the quality fore- 
“ ſaid, without prejudice to the purſuer to inſiſt againſt the defender 
upon any other paſſive title, or to affect any other means and eſtate 
< of Sir Thomas, for payment of the ſuperplus of the daughters 
* proviſions, as accords.” WM nie TE | 
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December 15. 1703. 


No XL. 
Mr. ALEXANDER CARSTAIRS 


againſt 
FOHN PATON. 


A Bill of Exchange accepted by a third Party, for the Honour of the Drawer 
and Indorſer. 


Obn Wilkie draws a bill for 1200 gilders upon Gilbert Stewart, payable 
7 to John Paten, for value received, dated the 22d December 1697. Pa- 
ton indorſes the bill to Vanderpat, in theſe words, Pay the contents to Cor- 
nelius Vanderpot. 

The bill being payable upon fourteen days ſight, YVanderpot preſents it to 
Stewart upon the 14th of January 1698, and proteſts for not atceptance ; 
and ſhortly after adviſes Paton of his proteſt. 

Mr. Alexander Carſtairs, upon the 24th January 1698, 3 the bill, 
in theſe words, Accepts for the honour of the drawer and indorſer ; and 
ſhortly after pays, and takes a receipt, blank in the day, but bearing the 
month of February 1698. 

Carſtairs adviſes Wilkie the drawer, that, in compliance with his deſire, 
he had accepted the bill, and would re-draw, and that he would not have 
done it, but upon his account ; but withal expreſſes, that he had accepted 
for honour of the drawer and indorſer. This letter being dated the 4th 
of February, upon the 7th of the ſame month and year, he writes to 
Wilkie and Paton, that he had accepted the faid bill for their honour, 
and had re-drawn for the value and exchange; and his bill, of the ſame 
date, is proteſted upon the 19th of February, both againſt Millie and Pa- 
ton, for not acceptance, 

Wilkie having broke, and retired to the Abbay, upon the 8th of the ſaid 
month of February, Mr. Alexander Canſtairs purſues Paton for the ſum in 
the ſaid re-draught, with annualrent and damages; and inſiſts on this 
ground, that he accepted Wiltie's bill, payable to Paton, indorſed to Van- 
derpot, for the honour, not only of Wilkie the drawer, but Paten the 
8 orſer; and having paid accordingly, Paton is bound to re- imburſe 

im. 

It was alledged for Paton: 1mo, He indorſed to YVanderpot, not for value 
received, but as his factor, and ſo was liable in no warrandice to him, he 
having only the truſt to receive the money; and it was neither YVanderpot's 
intention, nor in his power to oblige Paton. 24, The purſuer did ac- 
cept of Wilkie bill, to ſupport his credit, and could lay no obligation 
upon the defender; and by his miſſive of the 4th of February, it is clear, 
that Willie had writ to him to accept, if Stewart ſhould decline, and that 
he did accept in compliance with #*k:e's defire, and on his account. 

It was anſwered : Imo, A bill indorſed is, in law, preſumed for value recei- 
ved, unleſs the contrary be expreſſed. 2do, The purſuer oppones the ac- 
ceptance of the bill, bearing for honour of the drawer and indorſer; and, 
however he might have been moved by Flkie's advice to interpoſe, yet 
he provided for his own ſecurity, by a qualified acceptance for the ho- 


nour of both, which, by the known and undoubted practice of * 


1 


and unanimous opinion of all writers, does oblige all perſons, for whoſe 
honour the bill is accepted. | 
The defender replied: That, by the cuſtom of merchants, and the 
opinion of lawyers, bills may indeed be accepted for the honour of drawer 
or indorſer, one or more, and ſometimes alſo for the honour of the ac- 
cepter, for further ſecuring of the money : but, in theſe caſes, all the 
lawyers that write upon bills of exchange, as Marius, Scarlet, Scaccia, 
Dupny, Macwardus, do agree, that in ſuch cales it is not ſufficient to qualify 
the acceptance ; .but-that, at the time of acceptance, in caſe a-third party 
interpoſe for preventing the bill's being returned, he muſt neceſſarily take 
a proteſt in the hands of a notary, expreſſing for whoſe honour he does 
accept, and the notorial inſtrument muſt contain the quality of the ac- 
ceptance ; and the like proteſt muſt be made at the payment; and the par- 
ty for whoſe honour he accepts .muſt, with all poſſible diligence, be ad- 
viſed, that he may provide for his own relief; and the realons are, if a 
gualified acceptance were ſufficient, then the accepter of the bill, becoming 
maſter of it at payment, might adject a quality ex pot facto. And in this 
very caſe, theſe words, for. the honour of the drawer and indorſer, may be 
ſuſpected to have been fo adjected; for the ſubſcription is below the word 
accepts, as is uſual ; and theſe words, for the honour of the drawer and 
indorſer, are drawn-out in the line, which might have been ex pot facto; 
and it is not poſſible to prevent colluſion or fraud, unleſs a document be 
taken at the time of the acceptance, and the like at payment ; and, if 
advice were timeouſly given, theſe. concerned might provide for their own 
relief. | | 
The Lords found, That a proteſtation was neceſſary at the acceptance 

« and payment of a bill, accepted and paid by a third party, for the 

e honour of the drawer and indorſer, expreſſing the quality of the 

acceptance; and therefore ſuſtained the defence, and aſſoilzied.” 


Ne XLI. 35 December 16. 1703. 
Mr. ROBERT BLACKWOOD 
againſt 
The Earl of SUTHERLAND. 


Arreſtment at the Market-Croſs of Edinburgh, and Peir and Shore of Leith, 
againſt Parties out of the Country. 


MK. Robert Blackwood, being a creditor to Jahn Watſon, raiſes horning, 
1 containing arreſtment ; and the Earl of Sutherland being abroad, he 
alſo raiſes letters of ſupplement, and thereupon arreſts in the Earl's hands, 
by executions at the Market · croſs of Edmburgh, Peir and Shore of Le:th, 
and purſues a furthcoming, wherein the Earl is holden as confeſt ; but, 
coming home before extract, he applies, and alledges, That what he owed 
to Jobn Watſon was bona fide paid by him, not knowing of any ſuch ar- 
reſtment; and that, in law, no arreſtment could be laid on, but per- 
ſonally, or at the parties dwelling-houſe; and that an arreſtment by a 
ſupplement, at the Market-croſs of Edinburgh, and Peir and Shore of 
Leith, might ſubſiſt as a ſtop of diligence in competition with "_—_ ar- 
reſters, 


11 


reſters, but could never put the party, in whoſe hands the arreſtment was 
laid on, in mala fide, in caſe of payment, before he was certiorate; and 
the Lords, upon the fifth day of February 1675, as is obſerved by my 
Lord Dirletom, „ found, That a warrant could not be granted to cite a 
« party out of the country, at the Market-croſs of Ed:nburgh, with cer- 
« tification, that he ſhould be holden as confeſt:“ and the reaſon is, be- 
cauſe no man being underitood, or legally obliged to know of ſuch cita- 
tions, he cannot be held as contumacious for not anſwering for a party 
is holden as confeſt upon his contumacy, in not compearing when legally 
certiorate; and, for the ſame reaſon, no arreſtment execute againſt a par- 
ty out of the country, can render him in mala fide to pay. 

It was onfrovered: There is a known ſtyle of letters in ſupplement, for 
arreſting at the Market-croſs of Edinburgh, Peir and Shore of Leith, and 
for citation in ſummons againſt parties out of the country, in the ſame way 
pro confeſſo. And as to the other practique, 5th February 1675, obſerved 
by my Lord Dirleton, the ſame is not noticed by my Lord Stair, who ob- 
ſerved the decifions at the ſame time: but there is a contrary practique 
marked both by my Lord Stair and Dirleton, the 4th of Fuly 1676, where 
the Lords found, © That a perſon out of the country, cited at the Mar- 
« ket-croſs of Edinburgh, &c. and holden as confeſt, if he were living, 
e and defired, might be reponed;“ which imports, if not living, or not 
defiring to be reponed, the decreet ſtood good; and it is alſo marked, that 
a commiſſion would be granted, if defired; and the reaſon is, that a par- 
ty going out of the country is preſumed and obliged .to leave a procura- 
tor: and, if it were not ſo, creditors would he often mightily diſappoint- 
ed; for debtors breaking, do frequently withdraw out of the kingdom ; 
and if executions at the Market-croſs, &c. were not allowed, their move- 
ables could not be affected by arreſtment, nor debts conſtituted by oath ; 
and, for the ſame reaſon, hornings could not be executed at the Market- 
croſs, &c. nor any denunciation follow for contumacy. And, whereas 
it is alledged, that ſuch execution might proceed as a ſtep of diligence for 
ranking of creditors; it was anſwered, That ſuppoſing, as is pretended, 
that ſuch executions were not legal certiorations to the parties, they could 
have no effect at all; for the ground of preferring ſuch a creditor is the 
legal execution againſt the party, intimating and making known to him 
the creditor's diligence; for the law infers a preſumption and obligation 
upon the party to know what is Jegally done, tho' the diligence never 
came actually to their knowledge, as it often happens in executions at 
their dwelling-houſes, which are effectual in arreſtments ; and whatever 
is competent to be objected by the party againſt a prior arreſter, is with 

reater favour competent to a poſterior arreſter competing. 

Upon this debate, ſome of the Lords propoſed, That the Earl might 
depone before anſwer, what was in his hand the time of the arreſtment, 
and when paid, that the whole matter of fact might be under their con- 
ſidetation; but, in regard the caſe was of general concern, and that it 
was important for creditors to know how they might proſecute their dili- 
gences in ſuch caſes, which do frequently occur ; therefore the Lords 
thought more proper to determine the point in law. 

The Lords repelled the defence of bona fide payment, after the arreſt- 

« ment at the Market-croſs of Edinburgh, &c.; and found, That 
the arreſtment did legally affect all ſums that were then in the 


«« Earl's hands, and reponed him to his oath.” 
O No XLII. 
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Ne XLII. | 2 | December 17. 1703. 
Sir WILLIAM KEITH of Ludwhairne 
againſt 
SINCLAIR of Diren. 


A Competition 1 a Purchaſer from a Son infeft on a Precept of Clare 
and the Saſine not regiſtrate, and a Purchaſer from the Daughter alſo in- 
feft upon a Precept of Clare, as Heir to her Father, paſſing by ber Brother, 


and her Infeftment regiſtrate. 


IN. the mutual reductions and competitions for mails and duties of cer- 

tain lands in Cazthneſs, which ſometimes belonged to one John Ker h; 
it was alledged for Sir William Keith: That the ſaid Jun Keith being com- 
mon author and undoubted heritor -of 'the lands in queſtion, he dying, 
left only two children, Hugh and Elizabetb Keiths ; and Hugh, his only 
ſon, being infeft upon a precept of c/are conſtat, diſponed to Narkanrel 
Keith, from whom Ludwhairne has right by progreſs, and thereby is un- 
doubtedly preferable to Diren, whoſe father, after the deceate of Hugh 
Keith, obtained a right from Elizabeth the fiſter, and procured a precept 
of clare conſtat to heir, as heir to John Keith her father, paſſing by Hugh 
Keith, Ludwhairne's author, as appears by his progreſs produced. 

It was anſwered for Diren : That John Keith being the common au- 
thor, he, as deriving right from the daughter, was preferable to Lud- 
whairne; becauſe the brother's ſaſine was never regiſtrate, and ſo was 
null as to him; a third party, acquiring from the ſiſter bona fide, and for 
an onerous cauſe. 

It was anſwered: The act of Parliament anent regiſtration of ſaſines 
does not concern the caſe in queſtion: for, 1970, The narrative of the 
act bears, that, conſidering the great hurt ſuſtained by the fraudulent 
dealing of parties, who having annailzied their lands, concealing former 
rights made by them, &c.; ſo that the act was only deſigned to regulate 
double rights flowing from a perſon truly infeft ; whereas here there is no 
competition of real creditors deriving right from the brother infeft. 246, 
The certification of the act in caſe of not regiſtration, is not ſimple nul- 
lity, but only that the ſaſine ſhall make no faith in prejudice of a third 
party acquiring a perfect and lawful right to the lands and heritages in 
queſtion, without prejudice always to uſe the ſaid writs againſt the maker 
thereof, his heirs and ſucceſſors; ſo that the brother's ſaline was ſuffi- 
cient againſt the ſiſter, and theſe deriving right from her, who could not 

als by her brother, and enter heir to her father. 

It was replied for Diren: That he is clearly in the caſe of the act of 
Parliament, which, in the ſtatutory part, is general, and requires regiſtra- 
tion of all ſafines, and the certification operates in his favours; becauſe 
he is a ſingular ſucceſſor, no ways repreſenting either Hugh or Elizabeth ; 
and the regiſtration of ſaſines being inſtitute for the ſecurity of purchaſers, 
finding no ſaſine in the Regiſter, in favours of the brother, he was in bona 

to acquire from the ſiſter, and ſerve her heir to her father. 

It was duphed : The brother's ſaſine unregiſtrate was good againſt the 


ſiſter, who was the heir of blood, and ought to have ſerved heir to her 
brother ; 
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brother ; and her paſſing by her brother, puts her in no better condition, 
than if ſhe had ſerved ; for it is unqueſtionable, if ſhe had become heir 
to Hugh, the want of regiſtration of his ſaſine would have been no defect 
in the conveyance; or, if ſhe had offered to ſerve heir by an inqueſt, 
Ludwhairne's author, who had denuded Hugh, might have compeared 
and produced Hugh's unregiſtrate infeftment, and thereby would have 
ſtopt the ſervice : but Diren having the management of the ſiſter, who 
was never worth a fixpence, he firſt gets her to interdict herſelf, then 
procures a precept of clare conſtat, as heir to her father periculo peten- 
tis, then obtains a diſpoſition, which, in the deſignation of the lands, 
mentions them to have been ſometime poſſeſſed by her brother Hugh ; 
ſo that he could not pretend ignorance, either of Hugh's ſurvivance, or his 

ſſeſſion; and, whatever might have been pretended in favours of a 
purchaſcr bona fide, if he had acquired from the ſiſter retoured and infeft 
as heir, and in peaceable poſſeTion ; yet cannot be pretended for Diren, 
who at once made up her title and his own, to paſs by the brother and his 
ſucceſſors. | 

< The Lords preferred Ludwharirne, as deriving right from the bro- 

* ther. | 


Ne XLIII. | December 18. 1703. 


SINCLAIR 
againſt 
SINCLAIR of Barroct. 


Receipt of Money being acknowledged upon Oath, a Quality that the ſame was 
imputable to other Debts, than theſe libelled, not ſuſtained. 


lala, of Southdun being debtor in ſeveral ſums of money to Sirclair 
of Barrock, by bond and otherwiſe, purſues a declarator of extinction 
of theſe debts, and produces two receipts, and libels upon an article of 500 
merks received by the defender, by and attour the ſums contained in theſe 
receipts, which, with other articles, he refers to oath. Barroct depones, 
and acknowledges the receipt of the ſum ot 500 merks, libelled by and at- 
tour the ſums contained in the two receipts, and that he gave no receipt 
for the 590 merks, none being ſought ; and adds, that Southdun was debtor 
to the deponent in ſeveral other ſums at that time, by and attour the ſums 
contained in the bond and tack libelled upon. | 
At adviſing, the purſuer craved allowance of the ſaid g merks. It 
was alledged for Barrock : That the receipt of the money was only proven 
by his oath; and the ſame oath bears, that other ſums were due to him 
without writ, to which other ſums he imputes the ſaid 500 merks. It 
was replied : The quality that other ſums were due to the deponent with- 
out writ, 1s extrinfic, and muſt be otherwiſe proven than by his oath; for, 
if he deponed, that the payment was made and received in ſatisfaction of 
_ debts not proven by writ, then the quality might be reckoned in- 
trinſic. 
The Lords allowed the article of 500 merks; and found, that the 
«* defender's deponing there were other debts not proven by writ, did 
«c not 


Is] 


© not prove; ſeeing he did not alſo depone, that the payment was 
« given and received, in ſatisfaction of theſe other debts.” 


Ne XLIV. | December 24. 1703. 
CHARLES JACKSON and his Children 
againſt 
Sir FAMES COCKBURN and his Creditors. 


The Effet of a Proceſs on a Decreet-dative, and Licenſe and Inhibition 
thereupon, the Obtainer of the Licenſe dying before Sentence or Confir- 


mation. 


F Wilkie being executor- creditor decerned to David Wilkie her fa- 
ther, upon her bond of proviſion, and having licenſe to purſue, ſhe 
and Charles Fackſon her huſband purſued Sir James Cockburn, and, upon 
the dependence, did inhibit him; and the ſaid Rachel Milkie deceaſing du- 
ring the dependence, the proceſs was carried on by Charles Fackſon her 
huſband, and her children; and, after many years, there is at laſt a decreet 
in foro obtained for a conſiderable ſum of money, the purſuers confirm- 
ing before extract; and accordingly the ſum decerned was confirmed in 
the teſtament of David Wilkie, Rachel's father. 

The decreet being extracted, an adjudication was led thereupon, and 
likewiſe a reduction raiſed ex capite inbibitionis, againſt the poſterior real 
creditors of Sir James Cockburn. 

Sir James's affairs being in diforder, and his eſtate ſold by roup, the 
creditors object againſt the purſuers inhibition, that the ſame was uſed 
upon a dependence at the inſtance of Rachel Willie, as executor decerned, 
and having a licenſe to purſue ; which decreet-dative, licenſe, and proceſs, 
and inhibition, did all die with herſelf, whereof the purſuers were ſo con- 
ſcious, that they did only obtain themſelves executors decerned to David 
Wilkie her father, altogether paſſing by her. 

It was arſwered : The purſuers did acknowledge their error in paſſing 
by Rachel! Wilkie, which they had ſupplied by confirming a new, executors 
to her, and likewiſe executors-creditors to David her father ; and having 
obtained a decreet in foro, the nullity objected is now ſupplied, and the 
benefit of Rachel's inhibition accreſces to the purſuer. 

The preciſe point in queſtion, is, Whether the proceſs and inhibition 
did altogether fall by the deceaſe of Rachel, or if it was ſuppliable ? 

It was alledged for the purſuers: 1, That Rachel dying when Sir 
James Cockburn's credit was entire, and he having ſuffered the proceſs to 
proceed in the name of her huſband and children, without objection, 
when it had been eaſy for the purſuers to have obtained another licenſe, 
and inhibited of new, it was againſt reaſon to make all the procedure in- 
effectual by his omiſſion. 240, The care of executing teſtaments being 
antiently committed to the church, and by our law to the Commiſſaries, 
any party having intereſt applying, obtains the office of executry, and be- 
comes accountable to any other party who may-afterwards appear to have 
a better right, for whoſe ſecurity caution is found; and, if the executor 


die, leaving the teſtament unexecute, in whole or in part, the goods re- 
| main 
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main in bonis of the firſt defunct, and there is place for an executor ad nan 

executa ; nevertheleſs all inchoate diligence, by inhibition, arreſtment, or the 
like, at the inſtance of the executor, doth accreſce to any that hath the 
true intereſt; as alſo if no party compear to confirm, the Procurator Fiſ- 
ca! to the commiſſariot moves an edict, obtains himſelt decerned executor, 
and might for the behoof of the neareſt of kin and creditors confirm : 
but, to ſave expence, the Procurator Fiſcal may obtain licenſe to purſue 
for diſcovering the defunct's effects; and at whatſomever time the near- 
eſt of kin or creditor doth appear and apply, he is of courſe ſurrogate in 
place of the Procurator Fiſcal, and thereby would have right to any dili- 
gence done in the name of the Procurator Fiſcal ; and, in this very caſe, 
the edict was moved by the Procurator Fiſcal, and Rachel Miltie appear- 
ing and applying, was decerned upon his edit. In like manner, a cre- 
ditor decerned and purſuing on a licenſe, and likewiſe in the purſuit inhi- 
biting or arreſting, muſt confirm before extract of any decreet; and, if 
a co-creditor ſhall crave to be conjoined with ſuch a creditor, who had 
done diligence, the Commiſſaries, of courſe, muſt conjoin ; and, in that 
caſe, it is not to be thought, that the diligence of arreſtment or inhibition 
would be void, in whole or in part; for the ſame would accreſce to the 
creditor conjoined, who would obtain decreet extracted in his name as 
conjoined, tho' he had never appeared in the proceſs. And the principle 
that rules all that matter is, that what is done by an executor confirmed 
or decerned, is for the behoof of any party who has the true intereſt in 
the moveables, and does not fall to the ground, tho' the uſer of the dili- 
gence fail, or an equal or more preferable intereſt appear: and, for the 
ſame reaſon, an executor decerned and purſuing, tho' never confirming, 
interrupts preſcription. This is alſo agreeable to the analogy of law in o- 
ther caſes, whereby whatever is done by any perſon in another's right 
does accreſce, tho' there were no true, but an imaginary right, as the deeds 
of a pro-hares, pro- tutor, pro-curator, and pro- poſſeſſor; as was found 
13th July 1664, the Earl of Lauderdale againſt Woolmat, where the Earl 
of Lauderdale having founded upon a certification in an improbation, at 
the inſtance of Swinton. donatar to the Earl's forfaulture, by a gift from 
the uſurper ; It was anſwered : The Earl derives no right from Swinton, 
whole right is now found null as initio. Yet the certification was ſuſtained 
as proceeding upon his right. 

To all which, it was anſwered: 1mo, No regard to the decreet, or any 
omiſſion by Sir James Cockburn ; becauſe it was the purſuer's part to have 
ſeen to their own title, and that nullity can never be ſupplied ; and it falls 
very juſtly and favourably to be ſo ; becauſe Sir 2 Cockburn did pro- 

one a defence, upon a diſcharge by Rachel's brother, who was executor 
confirmed to his father, which was repelled ; becauſe this particular ſum 
was omitted in the teſtament ; and, if there be any omiſſion on the pur- 
ſuer's part, it is very juſt they be left without remedy: 24, The proceſs 
and diligence falls upon the death of Rachel, and that is the peril which 
all parties undertake, who rely upon licenſes; for, whatever is alledged 
in the caſe of a confirmation, which is the kaown method of conveying 
moveables, and whereby all the deeds of an executor, towards the exe- 
cution of a teſtament, doth accreſce; yet every thing is contrary in the 
caſe of an executor decerned, and dying unconfirmed ; for there it is but 
2 bare office, and incompleat title. And as to what is alledged, That 


ſuch a proceſs would interrupt preſcription ; no ſuch caſe hath occurred 
| P to 
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to be determined: but, however, it is of no conſequence ; for preſcripti- 
on is odious, and the action may be reckoned a document taken upon the 
creditor's right, which is good in many caſes, tho' the proceſs interrupt- 
ing be never wakened nor proſecuted. But here the proceſs ſupports the 
inhibition, and the teſtament-dative the proceſs, which cannot be convey- 
ed after Rachel's death; and ſo the inhibition falls. Neither does the caſe 
of the Earl of Lauderdale quadrate ; for there the certification was obtain- 
ed on the Earl's right for the time, which, tho' it reſolved, yet judicial 
proceſſes were preſerved. by et 
« The Lords found, That the purſuer's confirmation of Rachel and 
% David Wilkies teſtament did ſupply the nullity of the decreet, and 
« ſupport the proceſs and inhibition upon the dependence.” 


No XLV. December 31. 1703. 
| OLIPHANT 
againſt 
Doctor 1RVING. 
Rights to beritable Bonds without Tnfitment, not reducible ex capite inhi- 


bitionis. 
© or get Irving _ right by progreſs to a decreet of Council a- 
gainſt Newgrange and his Lady, for unwarrantable intromitting with, 
and cancelling an heritable bond, granted by the ſaid Neugrange to the 
Counteſs of Soutbeſe; William Oliphant raiſes a reduction of the diſpoſi- 
tion and aſſignation of the ſaid bond, ex capite inbibitionis, alledging, that 
the ſaid decreet of Council being ſurrogatum in place of the ſaid heritable 
bond, was an heritable right ; and conſequently was reducible, as being 
poſterior to the purſuer's diligence ; for, albeit mhibitions do not reach 
alienations of moveables, notwithſtanding of the ſtyle of the letters pro- 
þibiting the party to diſpoſe thereof; yet all heritable rights are affectable 
thereby: and, tho' the 51ft act, Parl. 1661, does provide, that heritable 
bonds ſhall be arreſtable ; it declares, that ſuch bonds ſhall remain in 
their own nature unchanged, as to all other effects: and, before that act, 
and more eſpecially before the 1641, no bond bearing annualrent being 
arreſtable, all diſpoſitions thereof were reducible ex capite inbibitionis. 

It was anſwered : Inhibitions relate only to rights of lands and move- 
ables upon lands, which are ſpecies or corpora, but not to bonds or obliga- 
tions, whether heritable or moveable, unleſs infeftment had followed; 
which is the opinion of my Lord Stair and Dirleton. Neither does the 
ſtyle prohibiting alienations, diſpoſitions, &c. mention bonds, except in 
that part thereof where contracting of debt is forbid ; and there bonds 
are expreſsly mentioned; becauſe contracting of debts, and granting of 
bonds, are the foundation of diligence that might affect and carry away 
lands againſt the deſign of that prohibitory diligence, which, by ſtyle, 
reaches not the bond, nor, by cuſtom, any moveables. 2b, No pur- 
' chaſer of conveyances to bonds did ever ſearch the Regiſter for inhibiti- 
ons; becauſe they were never underſtood affectable thereby; neither 
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does it import, as to the preſent queſtion, whether ſuch rights were arreſt- 
able before the 1641, or not. 
« The Lords found, That aſſignations to heritable bonds, whereupon 
« no infeftment followed, tho' containing a clauſe to infeft, were 
e not reducible ex capite inbibitiauis. 


Ne XLVI. January 13. 1704. 
JAMES DALLAS of St. Martines 


* 


againſt 
WILLIAM PAUL. 
A Netary's Atteſtation, not bearing that the Party touched the Pen, ſuſ- 


tained. 


* 


Aames Dallas, as adjudger from the apparent heir of Alexander Paul, 
purſues a reduction of a diſpoſition made by the ſaid Alexander, in 
favours of William Paul his ſecond ſon, ex capite lecti; and inſiſts on this 
round, that the diſponer was then ſo weak, that he could not ſign by 
Pinaſelf but ſigned by notaries, and the atteſtations of the notaries were 
null, in ſo far as they did not bear, that the diſponer touched the pen; as 
is expreſsly required by the 5th act, Parl. 1681, bearing, that no witneſs 
ſhall ſubſcribe as witneſs to a notary's atteſtation, unleſs he ſaw or heard 
the party give warrant to a notary or notaries to ſubſcribe for him, and, in 
evidence f, touch the notary's pen; which being a neceflary forma- 
lity, ought to be expreſſed in the notary's atteſtation. 
It was anſwered: The law does indeed preciſely require, that the 
pou touch the pen, as an evidence of his warrant to the notary to ſign 
or him; but does not bear, that the atteftation ſhall expreſs the ſame ; 
and the title and defign of the law was to direct — in probative 
writs, that they might know what was their duty when they adhibited 
their ſubſcriptions, and what was the hazard, if they tranſgreſſed; and 
therefore a witneſs is bound to ſee the party touch the pen, before he ſign 
as witneſs to a notary's atteſtation. And, if it can be proven in this, or 
any other caſe, that the pen was not touched, the atteſtation will be null; 
but omnia pra ſumuntur ſolemniter acta; and it was not deſigned by that 
act of Parliament in the leaſt to alter the forms of atteſtations; and, tho 
many atteſtations do bear, that the party touched the pen, yet many alſo 
do not bear it: and, there being no poſitive law, nor uniform cuſtom in 
the contrary, it were of bad conſequence to annul ſuch inſtruments as do 
not expreſs that formality. 
The Lords ſuſtained the atteſtation.” 


In this proceſs, the apparent heir was a ſigning witneſs to the diſpoſi- 
tion; and the defender alledged: That his ſubſcription was equivalent to 
a conſent ; and therefore there was no place for A reduction ex capite 
lecti; and cited two practiques, one in the 25th June 1663, Stuart a- 

inſt Stuart; and another the 4th July 1666, Halyburton againft Haly- 

ton; where the Lords found, © That the heir's ſubſcription as witneſs, 
*« excludes the alledgeance of deathbed.” * 
e 
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The purſuer anfwered : That there were ſpecialittes in the two caſes de- 
termined ; and that it was not agreeable to the analogy of law, the witneſſes 
being only adhibited to atteſt the verity of the ſubſcription ; nor was it 
reaſonable to oblige apparent heirs to inquire narrowly into what their dy- 
ing parents or predeceſſors were doing, or to be under a neceffity, either 
to contradict them, or prejudge themſelves, which would be uneaſy in 
their ſickneſs, and offenſive in caſe of their recovery. 
« The Lords were generally of opinion, That the apparent heir's ſign- 
<« ing as Witneſs, did not hinder him or his creditors from quarrelling 
« the deed ; but, ſeeing there had been contrary deciſions, tho' the 
<« former were circumſtantiate, yet they appointed the parties to be 
<« heard in their own preſence, that the deciſion might be a rule in 
c time coming.“ : 


Ne XLVII. January 19. 1704, 
Inter eoſdem. 


#T*HIS cauſe being heard, and fully debate in preſentia, © the Lords 
« found, That the apparent heir's ſigning witneſs to his prede- 
te ceflor's deed on deathbed, did not import his conſent or approba- 
ce tion of the deed: and the Lords did confider the former pra- 
r cCtiques, both obſerved by my Lord Stair; the firft alſo obſerved 
te by Sir Jobn Gilmore, and the laſt by Sir John Niſbet, which did 
<< proceed upon this ground, that the apparent heir ſigning witneſs 
& to his predeceſſor's deeds, in ſuch circumſtances, as deathbed ap- 
e peared to be approaching, was preſumed to-underſtand the contents; 
tt and, in the laſt caſe, it was poſitively alledged, that the writ was 
read in preſence of the apparent heir: ſo that the apparent heir, 
knowing the contents and ſigning, was by theſe deciſions reckon- 
ed as a conſenter: in this caſe alſo the defun& appeared to be in 
« extremity ; and therefore the Lords conſidered the general caſe, 
* upon the ſuppoſition, that the apparent heir did truly know the 
contents, and did determine upon that ſuppoſition, which was alſo 
*© expreſſed in the interlocutor ; and did reſolve to determine in the 
* ſame manner in all caſes of the like nature, conceiving that it 
«© was more agreeable to the analogy of law, that witneſſes ſhould 
be underſtood to be adhibited to atteſt the verity of the deed ; and, 
e if any ſpeciality were intended, in that caſe, it was thought more 
« reaſonable, that the apparent heir ſhould be expreſsly inſert as a 
conſenter; and that an apparent heir ſhould not be put under any 
* neceſſity to diſquiet his predeceſſor, if he were in a dying con- 
dition, and in extremity, - or diſoblige him, if he were in ſuch 
< a condition, as it were uncertain whether he might die or re- 
*< Cover.” | & 
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Ne XLVIII. | June 15. 1704. 
8 0 0 7 
againſt 
L O W. 


The Buyer of Goods a Non-Domino, having fold the ſame without Profit, 
not liable for the Value. 


COT ſells 20 ſheep to Brown, who pays the price; Paterſon is em- 
ployed to deliver the ſheep, and thereby getting the poſſeſſion, he ſells 
them to Low as his own ſheep, and receives the price ; Brown having ob- 
tained repetition of the price paid by him, Scot purſues Low, who bought 
the ſheep from Paterſon, for reſtitution of the ſheep, or value: and, there 
being an act in the proceſs for proving the property of the ſheep, at the 
time that Paterſon ſold and delivered them, Low, the defender, offered a 
bill to the Lords, further alledging, That e Scot could prove his proper- 
ty, and that they were delivered to Paterſon as libelled ; yet the defender 
having bought them from Paterſon bona fide, finding him in the poſſeſſion, 
which preſumes his property ; and having again diſpoſed of the ſheep, he 
could not be liable, either to reſtore them, 'or the price ; becauſe the only 
action competent to the purſuer was rei vindicatione : in which two things 
muſt be proven, property on the purſuer's part, and | app 4-4 on the de- 
fender's ; at leaft that dolo defiir poſſidere; in which caſe, dolus pro poſſeſſione 


habetur. 
It was anſwered : The defender muſt be held as poſſeſſor of the ſheep; 


becauſe he either has the ſheep in his poſſeſſion, or fold them for the va- 
lue ; and ſo has the price which comes in place of the ſheep, or has em- 
ployed them for the uſe of his family. | 

It was replied : Ret vindicatio is founded upon the property of a corpus 
or ſpectes, only againſt the poſſeſſor, tho' it paſs thro' a hundred hands, 
and by lawful titles of fale, or the like, and no intermediate author is 
liable after the goods are conveyed, tho' the price remain. Nevertheleſs, 
it is acknowledged, that, if the defender were lucratus, as having ſold 
for a greater price than he bought, or having got the goods freely by 
donation, and ſold for a price, the purſuers might alledge, he ſhould 
be liable in quantum lucratus ; quia nemo debet lucrari ex alieno damno ; 
_ in this caſe, if the price remain with him, he bought them as 
agar, © © , | 
“The Lords found the libel not relevant, unleſs the purſuer could al- 

* ledge, that the defender was in poſſeſſion the time of the citation, 


« aut dolo defiit Pofſidere, or that he was lucratus.” 


Q N. XLIK. 
oy 


-own free conſent ; and, albeit there be ſeveral ſtatutes obliging ſuperiors 


the ſuperiors to receive adjudgers in implement, more than reſignations 
upon voluntary diſpoſitions. | 


the law, is 37th act, 5th Parl. James III. which authoriſes 1 


. 


No XLIX. June 21. 1704. 


JAMES SINCLAIR 
againſt 
SINCLAIR of Barack. 


Competition of Adjudgers in implement. 


N a competition betwixt James Sinclair and Sinclair of Barack, both 
founding upon adjudications led for implement of diſpoſitions, it was 
alledged for Barack, the laſt adjudger: That he ought to be preferred ; 
becauſe he had firſt charged the ſuperior to enter him, which is equivalent 
to an infeftment. | 
It was anſwered : Both adjudications being led for implement of dif 
ſitions, the ſuperior was not bound to enter either ; becauſe, by the u- 
dal law, a ſuperior was not bound to receive any other vaſſal, but by his 


to enter appriſers, which is alſo by other laws extended to adjudgers, up- 
on payment of a year's rent; yet all theſe ſtatutes relate to appriſings or 
adjudications for liquid ſums of money; in which caſes, the ſuperior hath 
his option, either to enter the vaſſal n or adjudging, or to undergo 
and pay the debt, for which the diligence is led: whereas, in an adjudi- 
cation for implement, the ſuperior would want the benefit of redeeming 
by payment of the debt, which law provides to him; and this very caſe 
is ſtated by Sir John Niſbet as a doubt, p. 1.; and the reaſon he gives, 
that the ſuperior has retradtum feudalem, by paying the creditor, which 
takes no place in the caſe of diſpoſitions; and there is no reaſon to oblige 


It was anſwered : That antiently conveyances of lands were little known, 
except by ſucceſſion, marriage, or forfaulture; and moſt feus being ori- 
ginally gratuitous, the intereſt of the ſuperior was great ; but afterwards, 
conveyance of lands came to be more frequent, both by voluntary pur- 
chaſes and diligences, and the intereſt of ſuperiors limited ; eſpecially in 
favours of creditors. And the firſt veſtige of compriſing mentioned in 


of land, and obliges the ſuperior to enter compriſers, upon payment 0 
a year's rent, or pay the debt: adjudications were not then, nor for ſome 
time thereafter, known; but; in proceſs of time, adjudications were .in- 
troduced, of two forts, one upon the renunciation of apparent heirs contra 
hereditatem jacentem, and the other for implement of facts; which was a 
diligence introduced, not by ſtatute, but by cuſtom, to make obligations 
effectual. And ſuch adjudications did always proceed by proceſs before 
the Lords of Seſſion, not as compriſings; and, by the conſtant uniform 
ſtyle, the ſuperior is decerned to enter adjuggers, and horning paſſes there- 
on of courſe : and the common ſtyle of diſpoſitions bears an obligement 
to infeft and ſeaſe the receiver of the diſpoſition ; which obligements were 
frequently the only foundation of real rights, when procuratories of re- 

ſignation, 
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ſignation, and precepts of ſaſine, did expire by the death of the buyer 
or ſeller. And by the 18th act, Parl. 1669, a year's rent was appointed 
to be paid by adjudgers to ſuperiors, in the ſame way as compriſers; which 
act could only relate to adjudications contra hereditatem jacentem, and in 
implement ; becauſe then compriſings were in force tor liquid debts ; and 
if it were not ſo, adjudications in implement would be eluſory and inef- 
fectual, unleſs the —— did freely and voluntarily make them good, 
which would be a manifeſt defect in the law; and as neceſſity did intro- 
duce them, the ſame neceſſity muſt give them their full effect. And as 
to the ſuperior's privilege of redeeming, that might be valuable, when 
firſt introduced ; but ſuperiors have not of late laid any claim to it, nor 
can it be of uſe; becaufe, when diligences paſs now, they generally ex- 
ceed the value; and vaſſals deſigning to alienate grant bonds, even gra- 
tuitous, to what value they pleaſe, which a ſuperior cannot impugn. 


„The Lords preferred the ſecond adjudger, who firſt charged the 
„ ſuperior.” 


Ne L. | November 4. 1704. 
Mr. FOHN BUCHANAN, and others, 
| againſt 5 
Mr. THOMAS PATERSON. 


A Wife's Diſpoſition to her Huſband reduced by the neareſt of Kin. 


MX Thomas Paterſon being married to Janet Wright, the marriage 
diſſolved within year and day; but ſhe made three ſeveral diſpoti- 
tions of the greateſt part of her means, in favours of her huſband, where- 
of the laſt was ſigned a few hours before her deceaſe. | 

The defunct's neareſt of kin, and Mr. J7obn Buchanan, who was mar- 
ried to her ſiſter, purſue a reduction of that diſpoſition ; and there being 
a probation before aniwer, it did appear, that the diſpoſition was framed 
by the defunct's order, and duly ſigned and delivered to the defender; 
but, at the ſame time, the defun& deſired it might be re- delivered to her, 
which was done, and the diſpoſition laid upon her pillow ; and then ſhe 
ſent for Mr. Jobn Buchanan, her brother-in-law ; and, when he came, 
defired he might read that diſpoſition, which ſhe ſuppoſed had been taken 
off the pillow, and put in her pocket; but found there only two former 
diſpolitions, which ſhe gave to Mr. Jabs Buchanan, who telling her, that 
he found no diſpoſition of a late date, ſhe ſaid, her huſband had ſtole 
that diſpoſition out of her pocket, which ſhe ſaid was a baſe trick, and 
ſhe took hold of his night-gown, and ſaid, ſhe would not part with him 
till ſhe got it: he again ſaid, that it had been delivered to him, and was 
content the writer ſhould read it, but was unwilling to put it in Mr. John 
Buchanan's hands ; ſhe did not acquieſce, but continued to exclaim ; 
and being in a paſſion, fainted, and did not recover, but did very ſhortly 
expire. 

It was alledged for the purſuer : That the diſpoſition was null, in ſo 
far as it was conceived in favours of the defender; becauſe the ſame be- 
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ing ſtill in the defender's cuſtody, and power, ſhe thought fit to call for 
Mr. Jobn Buchanan, her brother-in-law, that he might read the diſpo- 
dition to her, and that they might jointly conſider the matter of it, to the 
effect it might ſtand or fall, as ſhould be thought fit after reading; and 
the defender having unwarrantably poſſeſſed himfelf of the diſpoſition, 
and kept it up more unwarrantably, when defired to reſtore it, and up- 
braided for ſtealing it from the defunct, he ought to reap no benefit by 
that diſpoſition ; for quoad him, it ought to be held as recalled, or the be- 
nefit thereof taken from him, anquam ab indigno; and there is an expreſs 
title in the civil law, / quis aliquem teftari coegerit, vel probibuerit, which 
was reckoned a great crime, and in that caſe the ſucceſſion or legacy, 
which would have fallen to the perſon guilty thereof, was confiſcate : 
but, by the cuſtom of nations, that of confiſcation is altered, and the be- 
nefit of ſucceſſion ariſes to theſe that would have ſucceeded ab inteſtato, in 
the one caſe, and to theſe that would have been heirs or legators, in the 
other; and it is the ſame thing, whether a defun be hindered or con- 
ſtrained to make a teſtament, or whether they be hindered or conſtrained 
to revoke a teſtament that is made, which in all probability this defunct 
Intended ; becauſe the diſpoſition did not only bear a power to revoke, but 
ſhe expreſsly ſaid, ſhe believed there was a cleick in it, which was the rea- 
ſon that induced her to re-confider it. pl | 
It was anſwered : The diſpoſition was fairly made by her own directi- 
on, and figned out with the preſence of her huſband, and was delivered 
to him, which the parties by miſtake thought neceſſary to validate the 
deed, not adverting that it was revokable, and of a teſtamentary nature ; 
and the defunct did never expreſs the leaſt intention to revoke the deed ;. 
but having, in the former diſpoſitions, left a legacy to Mr. Fohn Bucha- 
nan, which was increaſed in the laſt, ſhe ſent for him only to let him 
know the regard ſhe had teſtified to him, tho' they had not been formerly 
in good terms: neither did the defender ſimply refuſe to ſuffer the diſ- 
polition to be read; but, being ſenſible of Mr. Febn Buchanan's unkind- 
neſs, he was unwilling it ſhould come in his hands; but he offered to 
ſend for the writer, or any other perſon, to read it; and the defunct 
ſignified no intention to recal it, otherwiſe ſhe could have done it by a 
poſterior writ ; and, tho' ſhe had died before that writ had been con- 
cluded, yet, if ſhe had but ſo much as ordered the framing of it, the 
purſuers might have inſiſted upon the civil law to annul it: but ſhe did 
no ſuch thing; only, by reaſon of her indiſpoſition, ſhe was eafily of- 
fended, which can have no legal effect in this caſe. | 
The Lords found it relevant to annul the diſpoſition, in ſo far as it 
« was conceived in favours of the defender, and proven, that the 
« defender did unwarrantably abſtract the diſpoſition from the 
« defunct, and kept it up, and refuſed to exhibite it, that it 
might be read and re- conſidered, and cancelled or revoked, as ſhe 


«<< ſhould think fit.” 
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MLA. wi mts e 5k | December 1. 1704. 
| wi f . 9 gn + $4 ; 
ALEXANDER RETD and others. 


A Diſpoſition by a Bankrupt reduced in totum. 
AMES MAN, as a creditor to Wales, arreſts in the hands of Reid 
7 and others, and -purſues a forthcoming, libelling the quantity and 
value of goods belonging to the common debtor intromitted with by the 
defenders. It was alledged for the defenders denying the libel, that any 
intromiſſion they had was by virtue of a prior and preferable title. The 
Lords ordained the defender to depone, / conſtet de debito; and ſuſtained 
<< the defence, that the intromiſſion was by virtue of a preferable title.” 
The 'defenders deponed upon their reſpeRive intromiſſion, and that 
Wales having diſponed his moveables and the goods and ſhop to them for 
payment of their reſpective debts, the ſaid goods were ſold by a voluntary 
and public roup to the beſt avail, whereof the defenders bought certain 
quantities, which they imputed in payment of their debts ; and they pro- 
doced the common 'debtor's diſpoſition as their title, which they alledged, 
being prior, was preferable to the purſuet's arreſtm ent. 
The purſuer raiſed a declarator of bankrupt upon the zth act Parl. 
1696, in which he prevailed, and reduced the diſpoſition granted by Wales, 
and thereupon doth now inſiſt in his forthcoming, and crave” decreet for 
the ſums — ee eee N 
The defender alledged: That albeit Mais be declared bankrupt, and the 
diſpoſition reduced as within 60 days, yet the ſame neither was nor could 
be ſimply reduced, but only in ſo far as the dofenders thereby got prefer- 
ence to the purſuer, which could only bring him in pars paſſu with them; 
and this being alledged in the declarator of bankrupt; was reſetved to be 
proponed in the fertheoming : and, for inforcing of the defence, they 
opponed the words of the act of Parliament, which do declare all voluntary 
diſpoſitions made by dyvours or bankrupts at or after within 60 days of 
their becoming bankrupt, in preference of other creditors, to be void and 


null; which did not fimply annul the writ, or render it ineffectual, but 


only in as far as it prefers; and therefore ſuch diſpoſitions would be good 
and effectual againſt all poſterior creditors: and generally all reductions on 
the act of Parl. 1621, or on the common law in defraud of creditors, are 
not ſimple, but qualified reductions, in ſo far as creditors are defrauded, 
and the ſame deeds do ſubſiſt as to all other effects. And in this caſe the 
fraud was only in ſo far as Man, a lawful creditor, was omitted; where- 
as, if the diſpoſition had been made to him with the reſt, neither he nor 
any of them could have quarrelled the deed: and the decifions of the Lords 
are agreeable to this rule, as 18th January 1678, Kinlsch contra Blair, 
where an adjudger having reduced a prior voluntary diſpoſition upon the 
act of Parl. 1621, the Lords nevertheleſs allowed the ſaid voluntary diſ- 
poſition to come in pari paſſu; and 25th July 1672, Gray contra Gray, 
R | 


where 


. 
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where a diſpoſition on deathbed made to the diſponer's ſon-in-law in fee, 
and his only daughter, in liferent, being quarrelled by the heir of the 
daughter, The Lords reduced the diſpoſition, in fo far as the fee 
« was provided to the ſon- in- law, but ſuſtained it for the liferent, becauſe 
* the huſband having lived with the wife five years after the diſponer's 
«« death, it was preſumed he would have infeft his wife as heir, and had 
<« the courteſy if he had not relied on the diſpoſition.” 

It was anſwered : The act of Parliament is epponed, bearing expreſsly, 
That diſpoſitions made by dyvours in preference ſhall be void and null; and 
the purſuer ſubſumes, and hath proven, that this difpoſition is ſuch, and 
therefore null toall intents and purpoſes in competition with the purſuer, 
and cannot ſupport the defender's intromiſſion; and the reaſon is, becauſe 
bankrupts mentioned in that act of parliament are diſabled from doing any 
deed for conveying their means heritable or moveable, that the ſame may 
lie open to be affected by the diligence of creditors ; and that act doth give 
a more full and ample ſecutity to the creditors than the act 1621 did; 
for in the ſaid former act there was no notoriety of bankrupt, and oft-times 
no inſolvency required, as in the caſe of diligence, altho' that diligence did 
not ſpecifically affect the ſubject diſponed, yet the uſer of the diligence 
had intereſt to reduce poſterior voluntary deeds without ſo much as prov- 
ing inſolvency ; therefore thofe deeds did ſubſiſt as to all other effects. 
2do, Whereas it is alledged, that if Man had diſponed to all equally and 
proportionally none could have quarrelled, and that the purſuer 1s only 


prejudged in as far as he is omitted; it is anſwered, that is not the caſe, 
and the purſuer is not-obliged to debate what would have been the effect 


of ſuch a diſpofition, whether in law he might have repudiate it, and af- 
feed the ſubject with his diligence ;. but it is ſufficient for him to alledge, 
that in this caſe there is a preference, and therefore the law hath annulled 
the deed: 3tio, As to the practiques, the laſt has no contingency with 
this caſe; and in it there were ſeveral ſpecialities, as, that the purſuer 
was the defender's own fon quarrelling a diſpoſition, made by his grand- 
father by the mother, in favours of his father, on deathbed ; which diſ- 
poſition, if the mother had been preferred to the fee, would have afford- 
ed a courteſy ; and the mother having ſurvived five years, the Lords did 
only reduce the diſpoſition as to the fee. The other practique does more 
approach the caſe ; but it was determined without debate, having only oc- 
.curred to the Lords at adviſing, and was alſo founded upon the former 
law, which, becauſe of the new devices of bankrupts, has been amplified 
and extended by the act 1696. | 
« The Lords found Wales's diſpoſition null, and that it could not be a 
c ground to compete with the purſuer's diligence in whole or in 


< part. 


Ne LII. 
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Ns LII. December 8. 1704. 
BAILIE ROBERT PATERSON 
againſt 
SMITH. 


Dies cœptus pro completo babetur. 


N the proceſs at Bailie Pater ſons inſtance againſt Smith, for clearing 
the by-gone annuities which had been reſting unpaid to his wife by vir- 
tue of her liferent- proviſion granted by Young her firft huſband ; it appear- 


ed that his wife died on Martinmaſs day, betwixt three and 4 o'clock in 


the morning; ſo that the queſtion aroſe, whether the purſuer, as in place 
of his wife, had right to the annuity payable at the term of Martinmaſs 
that ſhe died. | 

It was alledged for the defender: That the liferentrix dying in the fore- 
noon, ſhe had noright to that term, becauſe the greateſt length theLords did 
proceed in the like caſe, was to ſuſtain the right of the liferentrix ſurviving 
mid-day, +6th February 1642, The Lady Bruntoun contra where the 
queſtion is ſtated, whether the liferentrix not having ſurvived the whole 
day had right to that term of Martinmaſs; and it was found ſhe had: but it 
was alſo remarked as the cauſa decidendi, that ſhe died not till the afternoon 
about three or four hours; and ever ſince it has been held as a fixed rule, 
that the relict's furviving mid-day could only intitle her to that term's life- 
rent. 

It was anſwered: The former practique does indeed remark the life- 
rentrix ſurviving mid-day, both in the debate and in the deciſion ; yet that 
cannot be ſaid to be the cauſe decidendi, but only the ſpecies facti: for de- 
ciſions are made according as the fact is ſtated. But there is nothing ei- 
ther reaſoned in, or imported by that debate and deciſion, that can infer the 
neceſſity of the relict's furviving mid-day. It has indeed been reckoned a 
rule ever ſince, That therelicts living till afternoon, gave her right; but 
whether the relict's dying in the morning had right, has not occurred to 
be determined. But now that the caſe lies before the Lords, it muſt be 
judged by the analogy of law; and by the ſame rule that the relict ſurviv- 
ing mid-day had right, ſhe muſt neceſſarily have it by her ſurviving any 
part of that day, becauſe the only foundation of the deciſion is, that dies 
cæptus pro completo habetur, which holds as well in this caſe as in that; for it 
her titledid not ariſe by the outrunning of the whole day, which is indeed the 
only proper ground of debate about the term, it muſt neceſſarily ariſe from 
ſurviving the commencement of that day ; and there is no ſhadow of rea- 
ſon for fixing midday to be the period more than any other hour. 


The Lords found that the purſuer as in the liferentrix place had right 
to the Martinmaſs term,” 


Ne LIII. 
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No LIII. December 26. 1704. 
My Lord REGISTER and Mr GEORGE DOUGLAS 
againſt 
The Heritors of B IRS E. 


Pregnant Aaminicles of a Decreet of Prorogation of a Tack of Teinds ſuſtained. 


M* Lord Regiſter, and Mr George Douglas his Factor, purſue a reduc- 
tion and improbation of the heritors of Bzrſe their rights and titles to 
their teinds. 

The defenders produce a three nineteen years tack to Gordon of Clunie, 
in the year 1585, which they alledge was prorogate for fix 19 years in the 
year 1618, and the firſt extract having miſcarried by reaſon of the tacks- 
man's ſelling a great part of his lands to ſeveral heritors, they raiſe and re- 
peat a proving of the tenor of the prorogation, and inſiſt upon ſeveral preg- 
nant adminicles ; as 150, The original tack, 24, A copy of a decreet of 
augmentation in the r618, impoſing a conſiderable burden upon the tacks- 
man, and bearing that a recompence was granted in conſideration of that 
burden; 310, The minute-book, expreſſing the recompence to be a pro- 
rogation of fix 19 years; 470, A ſub-tack relative to the principal tack 
and prorogation, and ſubſetting a part of the teinds for the ſame years te 
which the prorogation extended; 5to, Poſſeſſion conform, 6709, Offered 


to prove by witneſſes, who ſaw the prorogation amongſt the records ſhort- 


ly before the late fire. | 
To all which it was anſwered: That the tenor of a decreet cannot 


be proven, becauſe the validity of it depends upon ſeveral formalities, 
which witneſſes are not preſumed to know, nor allowed to prove; and 


by expreſs act of parliament, the tenor of horning and executions thereof 


cannot be proven ; and there is par ratio, and ſtronger in the caſe of de- 
ereets, which are judicial acts. Lawyers have been for many years of that 
opinion; and ſo my Lord Dzrleten does fully expreſs himſelf upon the word 


Tenor. 


„ 


nor any reaſon nor uniform practice in the contrary; and the 94th act 
Ja. VI. anent hornings, is a particular ſtatute in that cafe, which cannot 
be extended, but affords a great argument for admitting of tenors in other 
caſes ; for by that act it is clear that tenors, even of © executions of horn- 
ings, were then allowed ; and ſeeing the law was not extended to decreets, or 
other executions, there is no place to argue from it. And as to Derleton's 
opinion, it is in the caſe of a compriſing, which depends upon great vari- 
ety of formalities and executions, and is alſo 'a decreet. Yet, upon the 
29th of June 1675, in the caſe of Birny contra Montgomery, obſerved by 
Dirleton, a purſuit for proving the tenor of a compriſing was ſuſtained up- 
on pregnant adminicles, the executions of compriſing being extant and 
entire: and in this caſe the adminicles are moſt plain, eſpecially the decreet 
of PLAT contains a great augmentation, and burden upon the tacksman, 


and mentions a recompence given ; and the proper and only recompence al- 
lowed 


It was replied: There is no law apainſt proving the tenor of decreets, 
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towed in law is a prorogation, which proceeds as a conſequence of the 
augmentation, without any ſeparate ſummons, execution or proceſs: fo that 


the heritors recovering that decreet of plat, there can be no queſtion of 


ſuſtaining the tenor. 
„The Lords admitted the adminicles and tenor to probation.” 


Ne LIV. December 27. 1704. 


HACKERSTON of Rathilkt 
againſt 
MELVIL of Mordicarnie. 


Thirlage to the King's Mill preſumed and not elided by the Clauſe de molendi- 
nis et multuris in the tenendas of a Charter from the King. 


ATHILLET'S author being infeft in the mill of Rathillet, and 

per expreſſum in the multures of Mordicarnie and Star in anno 1 541, he, 
as having a connected progreſs from them, purſues a declarator of aſtricti- 
on againſt Mordicarnie heritor of theſe lands. 

The defender alledged, imo, Non apparet that ever the defender's lands 
were aſtricted to the purſuer's mill; 249, Eſto the fame had been anciently 
aſtricted, yet theſe lands being feued out in the year 1527 and 1536 in 
favours of the defender's author cum moiendinis et multuris, they became 
free of that ſervitude. | 

It was anſwered, Imo, The defender's lands are a part of the Lordſhip of 
Fife, which was the King's property; and the mill of Ratbillet, the King's 
mill within the ſame Lordſhip, and conſequently preſumed to be thirled 
without any further conſtitution ; for all lands lying within a barony 
are preſumed to he thirled to the mill of that barony, 27th July 1629, 
Newlijton contra Ingles, much more is the King's property preſumed to be 


_ thirled to his mills. 240, Being once thirled, the clauſe cum molendinis et 


multuris operates no liberation, unleſs it were in the diſpoſitive clauſe ; 
whereas it is here only in the fenendas, which comes neither under the 
obſervation of the Sovereign, nor of his Miniſters in the Exchequer, but is 
added in the Chancery of ſtyle, as was found 8th January 1662, Stewart 
contra the feuers of Aberbadencch. 

It was replied: That neither the feuers of a barony, nor of a King's pro- 
perty are preſumed thirled, unleſs there be a conſtitution or long poſſeſſi- 
on, 29th June 1665, heritor of Kethock mill contra the feuers of the ba- 
rony, 5th February 1625, Dog contra Muſbet, and the forecited caſe 
Stewart contra the feuers of Alerbadenoch; in all which poſſeſſion was re- 
quired. 240, A feu of lands cum molendints et multuris only in the tenendas 
liberates, becauſe the tenendas are explicative of the diſpoſitive clauſe, and 
the ſtyle could not expreſs mills and multures, unleſs it were a natu- 
ral conſequence of the feu granted without reſervation of multures. 

It was duplied: The preſumption lies for the King, and every baron, that 
they would improve their property to the beſt advantage : and it being in 


the power of an heritor to thirl his lands to his mill, he cannot be preſum- 
8 ed 
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ed to neglect ſuch an eaſy and plain advantage ; and poſſeſſion may fortify 
the preſumption, and therefore is noticed in ſeveral deciſions: but the 
practiques do not proceed upon poſſeſſion ; and in this caſe there is alſo a 
ſpeciality, that the feu of the mills does expreſsly contain.the thirlage of 
the defcnder's lands. 
The Lords found the thirlage was preſumed anterior to the charters of 
either party, and that the defender's feus from the King cum molen- 
e dints et multuris in the tenendas did not liberate his lands from that 
<« ſervitude.” | 
In this caſe it was not clear in the debate, whether the lands were in uſe 
to go to the purſuer's mill, or freely to other mills, without being called in 
queſtion by the purſuer or his authors, | 


Neo LV. December 27. 1704. 


WILLIAM WILSON 
againſt 
The LORD SALINE. 
An Extra#t not ſufficient to ſatisfy the Production in a Reduction and Impro- 


bation. 


I ILLIAM WILSON purſues a reduction and improbation of a 


diſpoſition of certain lands made to the Lord Saline by Short his bro- 
ther-in-law : an extract of the diſpoſition being produced, the purſuer ob- 
tained a warrant to ſearch the records for the principal, and, after ſearch, 
found it not, nor mention of it in the minute-book, nor recorded in the 
book of regiſters ; whereupon he inſiſted for certification. 

It was alledged for the defender: That the diſpoſition being in the pub- 
lic regiſter of the Seſſion, whereby he could not have the cuſtody of it, he 
was not obliged to produce it, otherways he and all the lieges would be 
in a great danger and uncertainty, if any misfortune, by negligence or vil- 
lany, ſhould befal to their writs in the regiſter ; 240, It was not quarrel- 
led de recenti, nor for very many years, being regiſtrate on the 10th July 
1663, now 41 years ago; 3tro, No preſumption nor qualification of falſe- 
hood; 41, Several ſubaltern rights and conveyances conſequent to that 
diſpoſition ; and, to, Other adminicles to make out the verity of the 
deed, as ſaſine following upon it in February, the diſpoſition being dated 
in January 1662. | 

It was anſwered : There are, doubtleſs, inconveniences on either hand, 
but far greater, if an extract could ſatisfy in improbation ; for, Im, My 
Lord Regiſter's hand being a ſingle ſubſcription, adhibite without any o- 
ther formality, and known to the whole lieges, it might eaſily be forged, 


and there would be no place for the direct manner of improbation by wri- 


ter and witneſſes, and ſcarce any poſſibility to redargue it comparatione lite- 
rarum, or other circumſtances. 2d, A falſe writ might truly be exhibite 
to the Regiſter, and, by influence or fraud, withdrawn, and ſo the lieges 


be impoſed upon without remeid. 3#ro, Theſe who are truſted with the 
records 
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records are public diſpoſitars, and all diſpoſitations are in law on the peril 
of the conſigner, which lawyers agree in at home and abroad; Duarenus 
upon the title De fide inſtrumentorum, and my Lord Dirlieton on the word 
Regiſtration. 410, In this cafe the whole queſtion does reſult on the date 
of the diſpoſition ; for the extract mentions the ſame to be the 17th of Ja- 
nuary 1662 ; and Short the diſponer was duly inhibite upon the purſuer's 
debt the 2oth of the ſame month and year. 59, No veſtige of this regi- 
tration to be found either in the minute or reſpond- book, which were e- 
ver moſt exactly kept; nor in the book of regiſters, tho' warrants are 
found regularly in the ſame month both before and after. And as to the 
inconvenience to the lieges on the other hand, 1920, There is a great re- 
gulation in the matter of regiſtrations by the 38th act Parl. 1685; ſince 
which time the regiſters have been moſt punctually kept, and now a 
fraud or embezzlement can hardly be practiſed; and as for the admini- 
cles of the writs, thoſe are only competent to be adduced in proving the 
tenor. | 
The Lords granted certification contra non produtta.” 


Ne LVL January 31. 1705. 
ANDERSON of Auchinreath 
againſt 
HA of Rana. 


Compenſation ſuſtained, tho proponed after the courſe of Preſcription. 


NDERSON of Auchinreath, as aſſigny by Gordon of Park, pur- 

ſues Hay of Ranas for payment of a ſum contained in his grandfa- 
ther's bond, upon which he had obtained a decreet againſt the defender's 
father. 

The defender alledged compenſation upon a contract of marriage betwixt 
the defender's ſaid father and Park the cedent's ſiſter, whereby Park was 
bound to pay a tocher exceeding the ſum libelled, deducing all payments of 
the tocher. 

It was anſwered : The contract was preſcribed. 

It was replied : No courſe of time could exclude the defence of com- 
penſation, which was competent before preſcription run, and does operate 
zþſo jure, and extinguiſhes the debt à momento concurſus debiti et crediti, and 
cannot revive by the courſe of time; and generally all defences and ex- 
ceptions are perpetual, however actions may preſcribe ; and ſo it was late- 
ly found in the caſe of Crawford againſt the Lady Benbard, where re- com- 
penſation was ſuſtained upon a holograph writ after 20 years, on that ſpe- 
cial ground, that it was founded upon not by action, but by exception 
and reply; and the defender's predeceſſor had no reaſon to purſue for the 
remainder of the portion, knowing that he was alſo debtor, and thereby 
his claim was compenſed. 

It was dvplied : That compenſation operates indeed þſo jure, ſi opponatur ; 
but if the debt on which compenſation 4 craved can be elided 's any reply, 


it 


1 


it takes no place; for compenſation muſt be on a debt at the time it is al- 
ledged upon, and then it operates from the concourſe: but if there be a- 
ny medium impedimentum before it be applied, it takes no place. | 
« The Lords found, that compenſation being proponed by way of de- 
« fence, was competent, notwithſtanding the contract, which was 
the ground thereof, was preſcribed quaad actionem.“ 


No LVII. February 1. 1705. 


The CREDITORS of Dunfermline 
againſt 
The OFFICERS of STATE. 


Tacit Relocation competent to the Tackſmen of other Mens Teinds ; but the Fiſk 
preferred to the Creditors of a forfaulted Eflate ſJequeſtrated. 


5 H E late Earl of Dunfermline's predeceſſors having a tack of the teinds 

and feu-duties of the Lordſhip of Dunfermline from the King, and 
being in poſſeſſion at the time of his forfaulture in the year 1695 ; the 
eſtate hath been under ſequeſtration ever ſince, upon application of the 
creditors, who were not prejudged by the forfaulture, conform to the act 
of the meeting of the Eſtates, and the 33d act Parl. 1690. 

The tack of the faid teind and feu-duties having expired in the 1695, 
there ariſes a competition betwixt the creditors and Officers of State for 
the ſame ſince the expiration of the tack. The creditors alledging, That 
the Earl being in poſſeſſion the time of the forfaulture, they came in his 
place preferable to the Fiſk, and had not only the benefit of the tack, but 
alſo of tacit relocation after expiration thereof, in the ſame way as the 
Earl of Dunfermline would have had, if he had not been forfaulted. 

It was alledged for the Officers of State: Im, Tacit relocation is only 
competent to the immediate and natural poſſeſſors, but no ways to the 
tacklmen of the tiends and feu- duties of other mens lands, of which the 
tackſman neither had nor could have any natural poſſeſſion ; for it was on- 
ly introduced in favours of tenants and labourers of the ground; and ſo it is 
both by the civil law and ours, J. 13 F. ii. J. 14. F. lacati, which laws men- 
tion only colonus ; and, by the 139th act, Parl. 6. Q, Mary, warnings 
are only to be uſed to take off tacit relocation againſt tenants, and 12th De- 
cember 1621, Laird of Lag contra the pariſhioners of Linton: in both theſe 
caſes, it was found, that the natural poſſeſſor had only the benefit of tacit 
relocation. - | . . 

It was anſwered for the creditors : That tacit relocation might have its 
riſe from the preſumed will and conſent of the Setter, eſpecially in favours 
of tenants ; but it was now further extended and eſtabliſhed by law and 
cuſtom even againſt pupils who could not conſent ; and where a tack is 
of itſelf quarrelled, yet tacit relocation takes place. And as to the deciſi- 
ons, they have ſpecialities ; and it was otherways found the 2d December 
1623, Whitford contra Fohnſton, where the ſubtenant or immediate poſ- 
fir was not found removable, unleſs the principal tackſman had been 

7 warned, 


1 


warned, tho' his tack was expired; and other mens teinds are the ordina- 
ry ſubjects of tacks, and many and bad conſequences might follow, if it 
were otherwiſe found. 

« The Lords found that the tackſmen of the teinds or feu- duties of 

other mens lands might have the benefit of tacit relocation.” 

It was further alledged for the officers of ſtate, that tacit relocation could 
take no place in this caſe, becauſe by the forfaulture the property returned 
to the King: tho' the-creditors by the late acts might affect the eſtate be- 
longing to their creditor for ſecuring their debts, yet that could not be fur- 
ther extended than to what did belong to the fortaulted perſon ; for 
for faulture took off all pretence of tacit relocation. 

24), Whatever might have been alledged by a real creditor appriſer at- 
taining poſſeſſion before expiration of the tacks, yet that is not the caſe 
here; for the creditors have no poſſeſſion but upon the forfaulture. The 
Treaſury named a Chamberlain, and ſome of the creditors having affected 
the rents by arreſtments and otherwiſe, applied to the Lords of Seſſion, 
repreſenting their claim; upon which they claimed preference to the 
public, and, leſt the rents might periſh, defired a ſequeſtration, upon ſe- 
curity to be forthcoming to all parties having intereſt. So that the King 
having claimed the intromiſſion with the rents as his right, and thereup- 
on ſequeſtration ariſing, the creditors had no poſſeſſion that could afford 
this benefit; and the ſubject of the queſtion is yet in medio in the hands 
of the Chamberlains or debtors ; and generally tacit relocation is a defence 
competent to poſſeſſors purſued to remove, but was never an active title to 
claim or obtain preference in a competition. | 

It was anſwered tor the creditors : That their debts and diligences ſtate 
them in the ſame caſe, as the Earl would have been if not forfaulted.; and 
the Fiſk has no intereſt till their debts be purged and paid; and the factors 
or ſequeſtrators poſſeſſion is theirs ; and there is no ground of competition 
with the Fiſk, except by quarrelling their debts ; and the ſequeſtration 
continued only becauſe of the number of creditors, and that the Fiſk had 
always the reverſion. | | | 

The Lords found, that the rents being ſequeſtrate for the behoof 

ce of al] parties having intereſt, the creditors had not the benefit of 


t tacit relocation. 


Ne LVIII. February 2. 1705. 
WILSON 


* againſt 
HELEN INNES of Auchlincart. 


Preſcription as to real Aclions ſuſtained, tho! Document was taken on the ground 
of it. 2do, Interruption ſuſtained, tho the Purſuer's Title was dgfective. 
no. - on neceſſity to renew Citations, there being judicial Ads in the 

roceſs, 


IL SON of Finreach having right by progreſs to an appriſing againſt 
the lands of Auchlincart, led in the year 1636, purſues a reduction 


and improbation againſt the heireſs of Auchlincart. 
T The 


741 

The defender alledged: She was not hound to produce her writs, be- 
cauſe the appriſing, the title of the purſuer's proceſs, was preſcribed, being 
led in the year 1636. 

It was anſwered: Diligence was done on the bond which was the 
ground of that appriſing, whereupon the Lords have found that the pre- 
ſcription is interrupted ; and it is certain that diligence againſt a cautioner 
interrupts preſcription againſt the principal and cautioner ; much more in 
this caſe when diligence is done againſt the defender's predeceſſor in the 
binds libelled. 

It was replied : There is a great difference betwixt preſcription in real 
and in perſonal actions: a document taken upon the debt interrupts pre- 
ſcription in perſonal actions as to all the obligants and their heirs ; but in 
real actions, if no proſecution be uſed for 40 years, and the lands affected 
be poſſeſſed by virtue of other real rights and titles by that ſpace without 
interruption, all actions for proſecuting ſuch real rights are preſcribed, o- 
therwiſe ſingular ſucceſſors and purchaſers could never be ſecured ; and 
the like has been found in the caſe of an inhibition, 1ſt February 1684, 
Brown of Colſtoun contra Hepburn of Berford. 

« The Lords ſuſtained the defence of preſcription of the appriſing, not- 

« withſtanding the perſonal action upon the grounds of the compri- 
© ſing was not preſcribed. 

It was further alledged : Preſcription was interrupted by a former reduc- 
tion and improbation in the year 1662, which was not only raiſed and ex- 
ecute, but called, and a debate and interlocutor in that proceſs. | 

It was anſwered : imo, That proceſs was caſt, and the Lords found No 
proceſs, in reſpect the purſuer was not infeft. 2do, The proceſs was not 
renewed every ſeven years, conform to the act of Parl. 1685. 3710, Pre- 
ſcription ſince that interruption. af 

It was replied: 1mo, Tho' the Lords found no proceſs without infeft- 
ment, yet the interpellation was ſufficient to interrupt, and the proceſs 
could have been carried on by expeding an infeftment. 2do, The acts 
1669 and 1685, requiring interruptions to be renewed, relate only to the 
caſe of citations ; but where proceſſes are further proſecuted to compear- 
ance and judicial acts, it is not neceſſary to renew the diligence. 3770, Mi- 

nority ſince that procels. | 
| « The Lords found the proceſs did ſufficiently interrupt, without ne- 

C ceſſity to be renewed.” | | 
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Ne LIX. February 9. 1705. 
SOME RVE L of Kennock 
againſt 
HAMILTON of Viſtbad and others. 
4 22 AZ of Abſconding found ſufficient to prove that Qualification of Bank- 
apl. | | 


LEL AND of that Ilk having engaged Viſbau his father-in-law and 
ſeveral other of his relations in conſiderable cautionries, and alſo being 
debtor 
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debtor to his ſaid relations and others in great ſums of money, he diſpo- 
ned his lands and eſtate in favours of Miſtaw and others, for their pay- 
ment and relief, and for payment of certain other debts contained in a 
liſt, exceeding the value of his eſtate ; whereupon infeftment followed, and 
alſo a proceſs of ſale. N 

In the ranking, in order to a ſale, compearance was made for Somerve/ 
and other creditors, who were omitted in the liſt of debts ; who alledged, 
that the diſpoſition to W/iſhaw was made by a bankrupt, and repeated a 
declarator of bankrupt and reduction upon the act of Parl. 1696 ; where- 
in a mutual probation being allowed before anſwer, it was proven, that 
Cleland was inſolvent, by the liſt of debts exceeding the value of his eſtate ; 
and diligence by caption was alſo produced. And as to the third quali- 
fication, viz, Impriſonment, abſconding, &c. before the diſpoſition, or 
within 60 days thereafter, it was proven, that a Meſſenger came to the 
houſe of Cleland upon the 21ſt of March with a caption againſt Cleland, 
and ſearched for him, but found him not ; and that the ſame day, and 
the ſame time when the Meſſenger was there, he was in company with 
ſeveral friends, but diſappeared for a ſhort while till the Meſſenger was 
gone, and then returned to his friends and dined with them ; and that 
the ſaſine being dated the 23d of January preceeding, he had continued 
openly about his own houſe, ſometimes alſo going abroad, till the begin- 
ning of April, without any appearance of abſconding, except upon the 
faid 21ſt of March: ſo the queſtion aroſe, Whether the diſappearing upon 
the approach of that Meſſenger for an hour, was ſufficient to make up the 
third qualification of the act of Parl. 1696. 

It was alledged for the defender : That abſconding could not be inferred 
by an ſingle act, which continued not for an hour, but muſt be for ſome 
conſiderable tract of time; as by the civil law, miſo in poſſeſionem would 
not have been competent upon a momentary abſconding, but it behoved 
to be inſtructed debitorem latitare, which ſignifies a continued tract; fo the 


like is requiſite in the caſe of bankrupts. 


It was anſwered : The preciſe terms of the act of Parliament run all in 
the ſingular number, inſolvence, diligence by horning, caption, abſconding, 
which was all proven ; and it would be uncertain and arbitrary how ma- 
ny acts would be requiſite and of what continuance, if the act were other- 
wiſe interpret ; whereas in this way there is no hazard, becauſe inſolven- 
Cy, as well as diligence, is always requiſite jointly with abſconding or im- 
priſonment, &c. 

*« The Lords found the qualifications of the act of Parl. 1696 ſuffici- 

« ently proven, and therefore declared.” 


Ne LX. 
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Ne LX. | February 14. 1705. 
B R O CK | 
againſt 
The LORD BARG AINTE. 


A Cautioner in a Corroboration found to have Relief in ſolidum againſt the 
Cautioner in the Debt corroborate. 


FRA! NCIS Lord Glasford, and John Lord ne granted a bond of 

1000 ih to Helen Scot ; Robert Brock having of the ſame date granted a 
bond of corroboration, and being obliged afterwards to pay the debt, he 
r William Lord Bargainy, as repreſenting his father, for payment 
and relief. 


The defender alledged : That the purſuer and his father being both co- 


cautioners for the Lord Glasford, he had beneficium dronfionts, and was only 


liable for the half. 
It was anſwered : The defender's father was indeed cautioner for Glas- 


ford the principal, but the purſuer declined to be bound with them, and 
did ſecure the creditor by a corroboration apart, and , was on the 
matter cautioner for both. 

It was replied : Both purſuer and defender were to be conſidered as 
cautioners for my Lord Glasford, and -it was the ſame thing, whether 
they interpoſed in the ſame or in a ſeparate writ ; and ſo it was found 


25th February 1671, Arnot contra Gordon, where a debtor finding a cau- 


tioner in a ſuſpenſion, and his cautioner in the principal bond having paid 
and taken aſſignation, recurs againſt Arnot cautioner in the ſuſpenſion. 
« The Lords found that Arnot the cautioner was obliged to deduce his 
« own ſhare.” The like was found lately in the caſe, the Viſcount of 
Strathalian againſt the Lord Nairn. 

It was duplied : Imo, The decifion 1671 is ſingle, and is not agreeable 
to the analogy of law: for all acceſſary obligants, by ſeparate or corrobora- 
tive ſecurities, have acceſs againſt the principal obligants in ſolidum, what- 
ever relief be competent amongſt themſelves; yet there was a ſpeciality, 
that the ſuſpenſion was only raiſed by the principal debtor, and thereby 
the cautioner in the ſuſpenſion might be conſidered as co-cautioner for 
him. In Strathallan's cale, there was a bond of corroboration framed, 
wherein the cautioners in the firſt bond were inſert, and one more add- 
ed; he ſigned ; the former cautioners being already bound, did not fign 
again; but the new cautioner having interpoſed intuitu of concurring cau- 
tioners with him, he was found to have the benefit of a proportional a- 
batement. But in that deciſion the Lords were divided, and have deter- 
mined otherwiſe fince ; and it is reaſonable that there ſhould be now a 
fixed and known rule agreeable to the analogy of law. 

The Lords found the Lord Bargainy liable in ſolidum. The like, 1ſt 


December 1703, Clerkſon againſt Edgar. 
Ne LXI. 
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Ne LXI. | February 21. 1705. 
SG RFF 8 
againſt 
JOHN THOMSON. 


A Diſcharge reduced as contra fidem pactorum nuptialium. 


BY minute of contract of marriage betwixt John Thomſon and Margaret 
Grieve, John Thomſon elder provides 500 merks and certain tenements, 
and John Thomſon younger provides 1000 merks of his own to the future 
ſpouſe in liferent, and to the children in fee, and by a contract of mar- 
riage poſterior, theſe ſums and tenements are provided in the ſame way. 

Jobn Thomſon younger diſpones all he had to his wife, and, after his 
death, ſhe charges John Thomſon elder to pay the ſaid ſum of 500 merks : 
he ſuſpends, and a/ledges, That his ſon who was fiar in the ſum had diſ- 
charged the ſame poſterior to the minute, and becauſe there was a con- 
tract to be extended, the diſcharge bears, that tho' his father ſhould af- 
terwards be bound in the contract, yet the ſum was never to be exacted. 

It was anſwered : The diſcharge was null as contra fidem pattorum nup- 
tialium, and fraudulent. 240, The obligement in the contract was poſteri- 


or to the diſcharge, and introduced a new obligement, whatever the dif- 


charge might otherwiſe import. 

It was replied : The charger hath no intereſt in the ſum except for her 
liferent ; as to which, he will not obtrude the diſcharge : but for the fee, 
her title is only as aſſigny by her huſband who was the fiar, and might free- 
ly diſcharge the fame ; and both law and equity doth favour the purſuer in 
exacting the ſame, becauſe he was drawn to exorbitant terms for his ſon's 
ſatisfaction, whom he ſaw to be a tender weakly perſon, not likely to ſur- 
vive the marriage long, as it happened ; he got but a ſmall portion, which 
was to return failing heirs of the marriage, and ſhe alſo impetrate from 
the huſband a diſpoſition of all he had in prejudice of the ſuſpender's nume- 
rous family; and the diſcharge does expreſsly declare, that the contract to 
be made ſhall not be effectual as to that ſum. 

It was duplied: That the circumſtances of the contract, and any deed 
done in the charger's favour, could all be juſtified if needful : but the 
point of law lies in this, that private deeds contrary to ſolemn contracts of 
marriage are fraudulent contra bonos mores, and ought to receive no encou- 
ragement from any judicature ; and ſuch diſcharges are prejudicial to the 
wife, not only for her liferent intereſt, but in ſo far as they cut off the fund 
of ſuſtaining the married couple, and educating the children; and ſuch 
unfair dealings could even be quarrelled by the granters of private diſ- 
charges themſelves, as being elicite at a time when children cannot de- 
bate nor contend with their parents, and ought not to be impoſed upon ; 
and it is reaſonable, and neceffary, that all ſuch underhand practices ſhould 
be diſcouraged ; for who can be ſecure in matching their daughters, if pri- 
vate pactions can evacuate ſolemn contracts of marriage, upon the faith 

U whereof 


err. 


[35] 
whereof matches are made, and ſettlements for maintenance of the married 
perſons and their iſſue ? | 
The Lords found the diſcharge null, not only as to the liferent, but 
* the fee, as being contra pasta dotalia, and fraudulent ; and did not 
c proceed to determine on the other point, viz. That the contract 
te was poſterior, being willing to e all ſuch underhand tranſ- 


&« actions.“ 


No LXII. a February 23. 1705. 


The OWNER S of the Ship, the Catharine 'of Rotterdam, and GIL 
BRT STEW ART their Factor, 


againft : 
Captain GORDON and the Officers of State. 


The Admiral's Decreet adjudging a Ship leaded in an Enemy's Dominions, and 
having double Documents abcard, tho ard Property of Goods belonged to the 
Subjects of Allies. 


Ca PTAIN Gordon, Commander of one of her Majeſty's frigates, ha- 


ving ſeized the Catharine:of Rotterdam, obtained a decreet of the High 


Court of Admiralty, adjudging the ſame as prize ; and the words of the 


interlocutor, after adducing probation, are theſe : * The Judge found 


e it proven, that the ſhip and cargo libelled belonged to the ſubjects of 


te the United Provinces ; that the cargo was put aboard in the dominions 
< belonging to Spain, (which i is at preſent at war with this kingdom); 
© and alſo found it proven, that double documents were granted in fa- 
e yours of the ſhip and cargo, and found aboard ; and therefore adjudg- 
« ed the ſhip and cargo to be lawful prize 

The owners having raiſed reduction of the Admiral's decreet, upon iniqui- 
ty, they inſiſt on theſe grounds: 170, The ſhip and cargo are found to belong 
to the ſubjects of the United Provinces her Majeſty's allies. 240, Double 
documents may preſume a covered trade by enemies ; but where the 

rty is clear, the preſumption is taken off ; and more eſpecially vis 
the double documents are not for covering and diſguiſing the property of 
the ſhip and cargo, but only of the port to which her courſe is directed; 
as in this caſe, the Skipper was inſtructed with documents, as if the ſhip 
had been outward bound to Liſbon, and other documents as if ſhe were 
bound to the Canaries; and ſo, in her return, ſhe is inſtructed with bills 
of loading as from the Maderas, and alſo with other bills of loading as 
from the Canaries, which were to ſecure her from trouble from the Allies, 
in the war; which is lawful, and neceflary, and practiſed by all that are 
engaged in the war ; and whatever may be the effe& of double documents 
in neuters, who need not colour their trade, yet nothing can be founded 
on double documents in favours of Allies, where the property is ac- 
knowledged. 3770, Neither was it relevant that the loading was put a- 
board at the Canaries belonging to Spain, becauſe her Majeſty is in alliance 


with K. Charles of Spain ; and tho the Duke of Arjou aſſumes that title, 
and 
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( 79 ] 
and has ſeized and poſſeſſed the dominions, that ought not to prejudge 
private perſons in the dominions of Spain, who have no acceſſion to the 
uſurpation, and have no commiſſion from King Ph:/ip, nor owned nor re- 
cognized him; and it is moſt certain that all declarations of war are againſt 
Sovereigns. 2do, And further, altho the Dutch be in the confederacy for 
the common intereſt of yet it is well known that the States Gene- 
ral do allow their ſubjects a free trade with Spain, and conſequently can- 
not be under any ſeizure or confiſcation by the ſentence of any judicature 
within her Majeſty's domimons. - 

It was anſwered : That the Admiral's interlocutor does fairly ſum up 
the probation, and juſtly adjudges the ſhip and cargo, notwithſtanding the 
property did belong to the ſubjects of the States General her Majeſty's al- 
lies, chiefly on this ground, that the voyage was directly to the Canaries 
belonging to Spain, and the cargo from thence. And as to the double do- 
cuments, there were inſtructions to the admiralties both of Scotland and 
England in the year 1680, after the caſes that had happened in the Dutch 
war had been determined ; but in this caſe, the interlocutor of the Admiral 
is principally founded upon trading with enemies; and her Majeſty's alliance 
with King Char/es of Sparn can afford no pretence to cover their trade ; 
for the proclamation of war is againſt France and Spain, and all the ſub- 
jects and dominions thereof, and founded on her Majeſty's alliance with 
the Emperor, and in regard of the Duke of Anjou ſeizing and poſſeſſing 
himſelf of the crown and dominions of Spain; and whenſoever K. Charles 
ſhall obtain poſſeſſion, as well as the title, the war would be at an end. 
2do, It neither appears that there is any treaty for a free trade betwixt 
the United Provinces and Spain prior to the capture, nor is it relevant 
tho' there were, becauſe the proclamation of war does by neceſſary conſe- 
quence import the ſhutting up of all commerce ; and if any of the confe- 
derates who are ſocii belli ſhould, by private treaties, agree to trade, ſuch 

ions would ſtand good for a regulation within their own dominions, 
or with the Princes with whom and by whoſe conſent they trade, but can 
import nothing in this caſe, unleſs the treaty were conſented to by her 
Majeſty, which cannot be pretended. 
The Lords repelled the reaſons of reduction.“ 


N* LXIII. June 26. 1705. 
STEW ART of Pardovan 
againſt 
STEW ART of Torrence. 

A Sum heritable by a Clauſe to infeft found adjudgeable, tho' the Citation was 
before the Term of Payment, and the Adjudger preferred to a poſterior 
8 and likewiſe a Co-adjudger within year und day admitted pari 
paſſu. | 


I the competition of the creditors of George Dundas, Pardovan produces 
an adjudication of a bond granted by Bonbard to George Dundas, bis 
heirs 


— ee ee ee SEEN | 
: —— yy e — — 


1 


heirs and executors, containing a precept of ſaſine, and craves to be pre- 
ferred to Torrence, who produced an arreſtment in Bonhard's hand, and a 
decreet of forthcoming, upon this ground, becauſe his citation in the 
adjudication was before the arreſtment, and his decreet before the forth- 
coming. | 
It was alledged for Torrence: That the ſum was moveable, and an adjudica- 
tion was no competent nor habile diligence, becauſe no infeftment had fol- 
lowed upon the bond, neither was: the firſt term's payment of annualrent, 
nor the term of payment of the principal ſum paſt, when Pardovan raiſed 
and executed his adjudication ; and ſums heritable by deſtination were al- 
ways reckoned moveable till the firſt term's payment of the annualrent, 

It was anſwered : Imo, The queſtion is not here betwixt an heir and an 
executor, but 'betwixt competing creditors. . 2do, This bond, containing 
a precept of ſaſine, and bearing annualrent from a term preceeding the 


citation, was heritable from the beginning; and the 32d act, Parl. 1661, 


declares ſuch bonds to be heritable. 
It was replied : The caſe is to be conſidered in the fame way as if the 


queſtion were betwixt the heir and the executor. Sums moveable fall to 
the executor, and cannot be adjudged, becauſe they are moveable. 24, 
As to the act of Parl. 1661, it does declare ſuch bonds to be heritable ; 
but that is only to diſtinguiſh them from bonds bearing annualrent, which 
by that act are declared moveable, even after the term of payment, which 
antiently were heritable, yet were eſteemed moveable before the term of 
payment: as to which, there is nothing enacted by that law, and there- 
fore it has been frequently decided, that bonds heritable after the term of 
payment, are moveable before; as penult. of June 1624, Smith contra An- 
derſon's relict. | K 135 Þ 

It was duplied : Deciſions in this caſe favour Pardovan, as well as the 
poſitive ſtatute, as 8th January 1624, the heirs of Colonel Henderſon a- 
gainſt Murray; where the Colonel having taken a bond bearing annual- 
rent from Whitſunday, payable at Martinmaſs, and he dying in Auguſt, the 
bond was found heritable ; the like the laſt of July 1666, Gray contra Gor- 
don, obſerved by my Lord Dirleton; where a bond bearing the term of 


payment to be diverſe years after granting the ſame, and annualrent to be 


paid yearly and termly in the interim, was found to be heritable, tho' the 
creditor deceaſed before the term of payment; the like 15th Tuly 1623, 
Anderſon contra Anderſon. And as to the practique cited by Terrence, the 
caſe differs from the other practiques in matter of fact, which is the foun- 
dation of the difference of the deciſion, for there the hond bore only an- 
nualrent from the term of payment, and ſo, at the creditor's death, which 
was before the term, it bore no annualrent; whereas in this caſe, and 
the other practiques cited, tho the defunct died before the term, yet the 
annualrent was current from the date of the bonds, which,” by the con- 
ception thereof, and the deſign of the creditor, were heritable. 

«© The Lords found the ſum heritable and adjudgeable.“ 

It was further alledged for Torrence: He was ſtill preferable, becauſe 
ſuch bonds, tho' heritable, are alſo arreſtable by the 5 Iſt act, Parl. 1661 ; 
and his arreſtment being before Pardovar's adjudication, he was prefer- 
able. 


It was anſwered: That the citation in Pardovay's adjudication 1s prior to 
the 
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the arreſtment, and his adjudication before the forthcoming ; fo that his 
diligence did firſt commence, and was firſt compleat. 

It was replied : A citation in an adjudication is a good prohibitory dili- 
gence to diſable the debtor from voluntary deeds, but does no ways affect 
the ſubject; whereas an arreſtment is nexus reals, which really affects 
the ſubject arreſted, and transfers the — rty. Tho' a forthcoming be 
neceſſary to compleat the right, yet the ſummons of forthcoming libels 
the arreſtment to affect the ſubject, and tranſmit the right, and therefore 
concludes that the ſame ſhould be made forthcoming. It is true the right 
acquired by the diligence of arreſtment is eafily loſt, if the ſame diligence 
be not duly proſecute, ſo as other creditors interveen : but here there is 
no negligence ; for albeit the competing adjudication be prior, that is 
becauſe adjudications abide not the courſe of the roll, nor require proba- 
tion ; but otherwiſe all poſſible diligence was adhibite in obtaining this 
forthcoming. 

It was duplied : That the property is not conveyed by an arreſtment 
without a forthcoming ; neither will an arreſtment hinder poinding ; and 
in this caſe Pardovan Sor uſed a habile diligence, and cited before the 
arreſtment, and alſo obtained the firſt decreet, he is undoubtedly prefer- 
able. 

The Lords preferred the adjudger.” 

It was further alledged for Torrence: Still he is preferable, becauſe, for 
his further ſecurity, he alſo obtained the firſt adjudication; and that tho 
Pardovan adjudged within year and day, becauſe the ſubject adjudged was a 
liquid ſum of money, which is naturally diviſible, and can be proportion- 
ed to the debt adjudged for; and the act 1661 bringing in adjudications 
part paſſu, doth only concern appriſings or adjudications of real rights 
whereupon infeftment followed]; as appears by the act itſelf bearing, That 
all adjudications within year and day of the firſt effectual compriſing are pari 
baſe and for —_— what is meant by an effectual compriſing, it is de- 
clared, That ſuch compriſings as are preferable to all others, in reſpect of 
the firſt real right and infeftment thereon, or the firſt exact diligence for 
obtaining the ſame, are and ſhall be holden the firſt effectual compriſings. 
And ſeeing in this caſe there neither was nor could be any infeftment for 
denuding the creditor, who ſtood not infeft, the act takes no place, but 
the adjudications are preferable according to their dates. 

It was anſwered : The reaſon expreſſed in the act is general, relating 
to all creditors doing diligence, and conſiders the prejudice of creditors 
who areata diſtance, whereby the debtor's eſtate is compriſed, which word 
eſtate comprehends all comprizable ſubjects, and then conſiders the preju- 
dice of creditors, who have nothing but legal reverſion, and for remeid 
thereof, ſtatutes that all compriſings within year and day of the firſt effec- 
tual compriſing ſhall come in pari paſſu ; and what follows for clearing 
an effectual compriſing, is indeed to be underſtood only of compriſing of 
lands or real rights, becauſe in that caſe an appriſing, without an infeft- 
ment or charge, is but perſonal, and a poſterior appriſing with an infeft- 
ment is preferable ; but an appriſing of a perſonal right is compleat and 
effectual from the date. 

The Lords found that the adjudgers ought to come in pari paſſu.” 
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Ne LXIV. November 21. 170;. 


The CREDITORS of Earneſiaw, 
againſt 
Mr. ALEXANDER and ROBERT DOUGL ASES. 


Proviſion by a Wife to her Huſband, and the Heirs of the Marriage in Fee, 
reſerving the Wife's Liferent, found to conſtitute the Huſband Fiar, the 
meaning of the Contract being cleared by ſubſequent Clauſes. 


PHE Lands of Earne being adjudged from Mr James Douglas, 


certain creditors of the adjudger who have now right to that adjudi- 


cation, purſue a declarator, that the lands adjudged did belong to Mr 


James Douglas the debtor, and that the legal is expired. 

It was alledged for Robert Douglas, ſon to the oy Mr James, and for 
Mr Alexander Douglas, that the faid lands did not belong to Mr James, but 
to Grace Greden, his wife, or John Greden her brother; and that the ſame 
did now belong to them, by virtue of an adjudication, led at the, inſtance 
of the ſaid Mr Alexander, who adjudged from Robert, as ſpecially charged 
to enter heir to his mother and uncle. And for clearing where the right 
of fee was lodged, there was produced the contract of marriage betwixt 
Mr James and Grace Greden, whereby the lands were diſponed in favours 
of Mr James in liferent, and the heirs of the marriage in fee; which fail- 
ing, to Mr James, his heirs and affigneys, reſerving Grace her liferent ; 
by which contract Mr James the huſband had nothing conveyed to him, 
but the liferent, and the fee remained with the wife, feeing it could 
not be conveyed to the heirs of the marriage who were not then exiſt- 
ent* 

It was anſwered: The huſband was undoubted fiar by the contract, 
and by the charter and ſaſine following upon it; and albeit the import of 
the firſt clauſe be dubious, yet the ſubſequent clauſes do clearly determine 
the fee in favours of the husband; for the obligement to infeft is conceiv- 
ed in favours of the husband and wife in conjunct fee and liferent, 
and to the heirs of the marriage, which failing, to her husband's heirs 
and affigneys, and the procuratory of reſignation, charter and ſaſine fol- 
lowing thereupon, are in the ſame terms, ſtill preferring the heirs and aſ- 
ſigneys of the husband to the heirs of the wife, albeit deſcending of her 
body by any other marriage. And the clauſe of warrandice is yet more 
clear; for thereby the wife is obliged to warrant the lands diſponed in fa- 


vours of the husband, and his foreſaids; which does demonſtrate that the 
husband was the fiar, and his foreſaids were his heirs, whether of that 


marriage, or his extraneous heirs; ſo that, if there had been no debt con- 
tracted by the father, Robert Douglas, the heir of the marriage, would 
have been heir to his father, and been creditor in that clauſe of warran- 
dice, and had the benefit of the haill other obligements in favours of his 
father's heirs. The teinds are alſo by the ſame contract diſponed to the 
husband and his heirs: and becauſe the right of the teinds was redeem- 


able, in caſe of redemption, he is bound to reimploy ; and laſtly, by the 
ſaid 


( $3 ] 


faid contract the accepts the liferent of the teinds, and her conjunct infeft- 
ment of the lands, in full ſatisfaction of all liferent, &c. F 

It was replied : The defenders oppone the diſpofitive clauſe of the con- 
tract, which clearly expreſſes the husband's right to be a liferent, and 
muſt regulate and interprete all the ſubſequent clauſes, eſpecially feeing 
they are capable of a reaſonable interpretation conſiſtent with the mother's 
fee and the father's liferent ; for the obligement to infeft, and the procura- 
tory of reſignation, both in favours of the husband and wife, in conjunct 
fee and liferent, does not conſtitute both fiars, but reſolves into a liferent, 
either in favours of the husband or the wife ; and the wife being the ori- 
ginal fiar, and having diſponed in favours of her husband in liferent, the 
conjunct fee reſolves in a liferent in favours of the husband, and reſerves 
her own right of it. Neither does it alter the caſe, that the husband's 
heirs whatſomever are ſubſtitute to the heirs of the marriage preferable 
to the wife's heirs; becauſe the wife being the fiar, the huſband's heirs 
of line behoved to be heirs of tailzie and proviſion to the wife, and ſo re- 
preſent her and not the huſband, in theſe lands ; and the warrandice im- 
ports no more than the former clauſe ; and the difponing of the teinds to 
the huſband in fee in other terms than the lands are diſponed, is an argu- 
ment for the wife's fee of the lands ; for why ſhould the ſtyle have vari- 
ed, if the deſign had been the ſame in both? And the wife's accepting the 
liferent of the teinds, and the conjunct infeftment of the lands, imports 
nothing, becauſe ſhe was indeed liferenter of the teinds ; and the conjunct 
infeftment of the lands determines not the wife to be the liferenter, but 
is ſtill to be interprete by the firſt and diſpoſitive clauſe. 

It was duplied : That the whole tenor of the contract clears the deſign 
of parties, which muſt undoubtedly be the rule of interpretation of the 
contract; and rhe ſubſequent clauſes do fully clear the meaning and inten- 
tion of the firſt, whereof the ſenſe was only dubious, by the inadvertency 
or ignorance of the writer, who did not conſider that the fee could not 
be pendent till there were children procreate of the marriage, and that 
the heirs of the marriage muſt in due form either ſucceed to the father or 
mother; nor had he any thought of contracting debts that might carry away 
the eſtate from the heirs of the marriage; but he frames the diſpoſitive 
clauſe ſo, as both the husband and wife were defigned liferenters, and 
the children fiars: but that error was rectified and corrected by the ſubſe- 
quent clauſes, in which there is no regard had to the wife's heirs by any 
other marriage but the hnsband's heirs and aſſigneys ſubſtitute to the heirs 
of that marriage, and the obliged to warrant the lands in favours of the 
huſband and his forefaids ; in which clauſe the heirs of the marriage are 
comprehended under the huſband's heirs. And the diſpoſition of the 
teinds in more clear terms than the lands were diſponed in favours of the 
huſband, does argue alſo the inadvertency of the writer ; but no imagina- 
ble reaſon could be afforded for diſponing the fee of the teinds to the 
huſband if the wife had been deſigned to be fiar of the lands. And laſtly, 
the procuratory of reſignation is the immediate warrant of the real right, and 
the charter and ſaline being conform, creditors and all concerned finding 
the fee clearly conſtitute in the huſband's perſon by the infeftments, were 
in bona fide to contract; and creditors and purchaſers would be left in 


great uncertainty, if they might not ſafely deal with perſons whoſe fees 
were 
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were clearly conſtitute by charters and ſaſines, and the immediate war- 


rants thereof. 


« The Lords found the huſband was fiar.” Vide November 29. 1105, 
inter eoſdem. 


No LXV. November 28. 1705. 


XK E R of Greden 
againſt 
ISO BEL ABERNETHY. 
Saſine on Haſp and Staple within Burgh, found equivalent to a Precept of 


clare conſtat. | 


I the competition for mails and duties of certain tenements in Edinburgh 
ſometime belonging to George Abernethy, Greden craved to be preferred 
as adjudger from Thomas Abernethy, as charged to enter heir to George his 
grandfather. | | 

It was alledged for Jſobel: That George diſponed the tenement in queſti- 
on to Jobn Dunlop and Eliſabeth Abernethy the diſponer's daughter in conjunct 
fee and liferent, and the heirs of the marriage, whereupon infeftment fol- 
lowed in the year 1620, and that there were 3 daughters of that marriage 
who were infeft, and from whom the ſaid 1/obel Abernethy has right by 
progreſs. It is true the contract of marriage after ſo long time is not pro- 
duced, nor to be found; but the ſaſine with the progreſs downward are 
in proceſs, by virtue whereof there has been poſſeſſion ever ſince the year 
1620, and ſo a right was preſcribed. | | 

It was anſwered : No regard to the ſaſine and the contract, becauſe it is 
but the aſſertion of a notar; nor is there any regard to be had to the ſubſe- 

uent ſaſines in favours of the heirs of the marriage, becauſe they proceed 

on haſp and ſtaple ; and the act Parl. 1617 anent preſcriptions does only 
ſuſtain poſſeſſion by ſaſines, proceeding on retours, or precepts of clare con- 
flat, which=cannot be alledged in this caſe. | 

It was replied : That ſaſines by haſp and ſtaple are equivalent to pre- 
cepts of clare conſtat, becauſe they proceed upon cognition of the blood, 
and thereupon the bailie of the burgh gives ſtate and ſaſine to the neareſt 
heir, in the ſame way as ſuperiors do give precepts expreſſing the relation; 
and if ſaſine by haſp and ſtaple were not allowed, the act of preſcription 
would have little or no effect in tenements within burgh. 

e The Lords found, that a ſaſine by haſp and ſtaple was equivalent to 

ea ſaſine proceeding on a precept of clare conſtat. 
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N* LXVI, | November 29. 1705. 
The CREDITORS of Earneflaw, 
againſt 
Mr. ALEXANDER DOUGLAS. 


Lands being diſponed by a Father to his Son, whoſe Safine was not regiſtrate, 
nor he in Poſſeſſion, and, after his deceaſe, the Daughter, as Heir in ſpeci- 
al to her Father, having diſponed theſe Lands to her Huſband, the Creditors 
adjudging from the huſband were preferred to the Creditors of the Son of the 
Daughter adjudging from him as lawfully charged to enter Heir in ſpecial 
to his Mother's brother, and thereby competing upon the ſaid Diſpoſition with 
the unregiftrate Saſine upon which no Poſſeſſion followed. 


OHN GREDEN of Earneſlaw diſpones the ſaid lands to John Greden 
his Son, with certain burdens, redeemable upon payment of 20 
merks ; whereupon the ſon is infeft, but the ſaſine never regiſtrate ; the ſon 
dying before his father, Grace Greden, as the only ſurviving child, be- 
comes heir ſerved and retoured to her father, without taking notice of 
John her brother, whoſe infeftment attained no poſſefſion ; and ſhe, by 
contract of marriage, diſponed the lands to Mr James Douglas, from 
whom they were adjudged. The creditors having now right to that 
22 purſue a declarator of their right, and of the expiration of 

e legal. | 

It — alledged for Mr Alexander Douglas : That he had adjudged the 
ſame lands from Robert Douglas, ſon of the marriage betwixt Mr James 
and Grace Greden, as lawfully charged to enter heir in ſpecial in theſe 
lands to Jabn Greden his uncle; whereby he being in the place of the ſaid 
Jobn Greden younger, had right to the diſpoſition and infeftment of the 
faid lands granted to him by his father, which were never redeemed ; and 
albeit Grace Greden, the ſiſter, by her ſervice, had right to the ſuperiority, 
becauſe John was only infeft baſe, yet the property belonged to John, and 
the purſuer as in his place. | 

It was anſwered : John's ſaſine was not only baſe, but never regiſtrate, 
and ſo null in. competition with creditors and third parties, for onerous 
cauſes, by act of Parl. 1617. 

It was replied: Unregiſtrate ſaſines are good againſt the granters and 
their heirs by the ſame act; and tho the creditors of Earneſlaw be third 
parties, yet in this caſe they can only be conſidered as heirs, becauſe the 
right they found upon is a voluntary diſpoſition made by Grace Greden the 
heir, in favours of the huſband, whereby ſhe diſpones them 7alis qualis, 
according as ſhe herſelf had right, which reſolved only into a right of ſu- 
periority, and her huſband, or his creditors, can be in no better condition 
than ſhe was in before ſhe diſponed. It is true, if John Greden her father 
had made a poſterior diſpoſition, whereupon infeftment had followed duly 
regiſtrate, or if he had been denuded by his creditors, the poſterior rights 
or diligences would have been preferable to this ſon's baſe infeftment : but 
ſeeing the poſterior right flows from his heir, her ſingular ſucceſſors utun- 
tur jure autherts, and whatever can be objected againſt her ſervice takes 


place 


1 


place againſt them, becauſe her ſervice is the midcoupling by which the 
right is conveyed to her huſband's creditors ; and whatever can be object- 
ed againſt the retour, or can burden the ſame, is relevant againſt her 
ſucceſſors, as if the ſervice were annulled by the exiſting of a near heir, 
or reduced en the falſhood of the execution of the brieves, or otherwiſe ; 
and, for the ſame reaſon, the defender has intereſt to object againſt her 
ſervice, as carrying only the ſuperiority, and to claim the property as his 
own, and thereby he is preferable to her fingular ſucceſſors ; as was late- 
ly found in the caſe of Keith of Ludwhairn againſt Sinclair of Diren, 17th 
December 1703, where Ludubairn, as deriving right to certain lands from 
the ſon of the heritor, was preferred to Dixen, who did derive right from 
the daughter, which daughter had obtained a precept of clare conftat, as 
heir to her father, notwithſtanding the daughter's precept and infeftment, 
duly regiſtrate, was produced, and there was nothing produced to clear 
the ſon's right but a ſaſine unregiſtrate, proceeding on a precept of clare 
conſtat. | 
It was duptied: The ſingular ſucceſſors of the daughter are in the ſame 
caſe as if they had derived right immediately from the father; for the act 
2617 provides, that ſaſines unregiſtrate ſhall be void and null as to third 
parties, which is general without diſtinction; and the exception, that the 
1ame ſhall be valid againft the granter and her heirs, is only perſonal, be- 
cauſe the granter, or his heir, cannot object the nullity. 240, It is true, 
that ſingular ſucceſſors in many caſes atuntur jure authoris : and therefore 
it the retour be null, or can be reduced, the right is not conveyed, but 
remains in haereditate jacente : but if the ſervice be formal and legal, the 
right of the heritage is thereby eſtabliſhed in the perſon of the heir, in 
the ſame way as the defunct had it, and ſo is conveyed to the ſucceſſors 
of the heir. 3710, In Ludwhairn's caſe, there was 40 years ion found 
proven, whereby the precept being ingroſs d in the inſtrument of ſaſine, 
there was no neceflity to produce the precept of clare conſtat; and the ſa- 
fine being of lands in Caithneſ in the year 1620, it was found that there 
was no particular regiſter of ſaſines in that ſhire then eſtabliſhed ; and 
there were many other circumſtances in that caſe, whereby it could be no 

precedent. Ar lk 
« The Lords repelled the defence, and found that the fingular ſucceſ- 
<« ſors of the daughter and heir were in the ſame caſe as if their 

« rights had been derived immediately from the father.” 
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Ne LXVII. December 7. 1705. 
Sir THOMAS YO UNG of Roſebank, 
againſt 
| BOTHWELS elder and younger of Glencorſe. 
A Tailzie with prohibitory Clauſes hinders not the Fiar to diſpone for neceſſary 


Cauſes anterior to the Tailzie. 


LENCORSES elder and younger, enter into a minute of ſale of 
their lands of Gl/encorſe, with Sir Thomas Young, obliging them to 


purge 
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purge incumbrances, and give a ſufficient progreſs; Sir Thomas charges to 
purge mcumbrances on the minute; and, in diſcuſſing the ſuſpenſion, it 
was alledged, That the ſaid lands are diſponed by old G/encorſe to his fon in 
his contract of marriage, and to the heirs of the marriage, and other heirs 
of tailzie therein ſpecified, with prohibitory clauſes, diſabling him, and 
all the heirs of tailzie, to alter the order of ſucceſſion, or to fell, annailzie 
or burden the tailzied eſtate ; whereupon there followed infeftment duly 
regiſtrate, and thereupon Sir Thomas has alſo raiſed a declarator of nullity 
of the minute. 

It was alledzed for the ſuſpenders: That the contract contains no irri- 
tancy in caſe of contravention, and thereby the fee is unlimited ; for irri- 
tancies do only make tailzies effectual, becauſe thereby the right of fee 
and property becomes void, otherwiſe the power of diſpolal is implied in 
the nature of property ; therefore no obligement not to contract debt is 
effectual, except in caſe of interdiction or weakneſs, or tailzies with irri- 
tancies. 

It was anſwered : Contracts of marriage are onerous in favours of heirs 
of the marriage and heirs of tailzie, much more when prohibitory clauſes 
are adjected; and whatever might be pled in favours of onerous credi- 
tors, yet the ſuſpenders, who entered into that contract containing a qua- 
lified fee, they can never go contrary to the proviſions and qualities of 
the contract. | ' 

It was rephed : Contracts of marriage are indeed onerous in favours of 
the heirs of the marriage, and more eſpecially when prohibitory clauſes 
are adjected ; and therefore it is not arbitrary to the ſuſpenders to diſpone 
at their pleaſure. But here the cauſe of diſponing is neceſſary, viz. a bur- 
den of debts anterior to the contract, which the eſtate can never defray, 
and which in a ſhort time muſt inevitably carry away the fee, and make 
the ſuſpenders and their families miſerable ; whereas, by a timeous ſale, 
the debts would be diſcharged, and a ſuperplus remain for their mainte- 
nance, and the purchaſe may be ſecured by diligence on debts anterior to 
the contract to be acquired by the price. . 

It was duplied : The ſuſpenders ought to have conſidered the condition 
of the eſtate before contracting in ſuch ſtrict terms; but having bound 
themſelves, they can never go againſt their own deed. 24s, Neither can 
the charger be in ſecurity to advance money upon ſuch a right, which is 
doubtful at beſt, and where his parties are heirs of tailzie yet naſcituri, 
not called, nor in condition to appear in this proceſs: ſo that no deciſion 
that can follow will prejudge them, nor ſecure the charger. And, laſtly, 
the ſuſpenders were in dolo to have engaged the charger into a minute, 


without fairly diſcovering to him the circumſtances whereby he is enſnared. 


The Lords found that the ſuſpenders might lawfully diſpone the ſaid 
lands for neceſſary cauſes, notwithſtanding of the prohibitory 
«* clauſes in the contract of marriage.” 


Ne LXVIII. 


[188] 


Ne LXVIIL December 13. 1705. 


K E R of Greden 
againſt 
ISOBEL ABERNETHY. 


A Safine in Tenements within Burghs royal is a ſufficient Title for Preſcription, 
without producing the Contract on which it proceeds. 


1* the competition for mails and duties of certain tenements in Edin- 
burgh betwixt Ker of Greden and Iſobel Abernethy, the Lords formerl 
found (28th November 1705,) That Jſobel Abernethte's authors being infeft 
by haſp and ſtaple, the ſaid infeftments were equivalent to a precept of 
clare conſtat, and a good title for preſcription ; and Greden having alledged 
upon interruption by proceſſes in the year 1694 within the 40 years of the 
infeftment by haſp and ſtaple, it was further a/ledged by the ſaid Tſobel 
Abernethy, that ſhe and her authors had poſſeſſed ever ſince the 1620 b 
virtue of an infeftment proceeding upon a contract of marriage betwixt Eli- 
ſabeth Abernethy and Mr John Dunlop, whereupon refignation being made in 
the hands of a bailie in Edinburgh, infeftment was given by the town's 
common clerk, and the inſtrument bears the ſaid Eliſabeth, and her huſ- 
band, and George Abernethy her father, who was unqueſtionably heritor, to 
have been all preſent. 

It was anſwered : The ſaid infeftment is no good title of preſcription, 
unleſs the contract of marriage, which was the warrant of it, were pro- 
duced ; becauſe the act of Parl. 1617, requires charter and ſaſine for the 
title of preſcription, or at leaſt where there is no charter that there be fa- 
fines one or more ſtanding together proceeding upon retours or precepts of 
clare conſiat. Here the Lords indeed have found that ſaſine by haſp 
and ſtaple is equivalent as if it had proceeded on a precept of clare, but 
that not being ſufficient to compleat the 40 years, the title of preſcription 
cannot be drawn back to the infeftment in the year 1620, without a char- 
ter, or the contract of marriage, as the warrant thereof. 

It was anſwered : The ſame ground of law and reaſon that moved the Lords 
to ſuſtain a ſaſine by haſp and ſtaple to ſupply the want of a precept of clare, 
holds likewiſe good for ſuſtaining the infeftment on the contract of mar- 
riage, via. that in the one caſe there is no other form in cognoſcing the 
propinquity and infefting the heir within burgh, and in the other, there 
is no charter in uſe to be granted for infefting in tenements within burgh, 
nor any ſeparate inſtrument of reſignation ; but the party having the writ 
containing a procuratory in their favours, applies to a magiſtrate, and goes 
along to the ground of the land with the common clerk, and there reſig- 
nation is made, and infeftment taken at the ſame time, and an inſtrument 
extended for all, and in no caſe is there anv ſeparate charter of tenements 
within burgh ; and by virtue of this infeftment poſſeſſion was attained and 
continued near 80 years unqueſtioned : and it is alſo remarkable that Gre- 
den's own title againſt Thomas Abernethy is as charged to enter heir to Eli- 


fabeth his aunt, as well as George his grandfather, ſo that his own title doth 
| in 
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in ſome meaſure acknowledge the right of Eliſabeth one of the ſaid Jebel 
Aberncthie's authors. 
« The Lords found the ſaſine, according to the cuſtom of tenements 
« within burgh, to a be ſufficient title of preſcription.” 


Ne LXIX. December 27. 1705. 


FOTHERINGHAME of Bandean 


againſt 
MARGARET BUTTER. 


An Adjudger, tho not within year and day, having charged the Superior, ad- 


mitted pari paſſu with a prior Adjudger, who obtained a Charter before the 
Charge, but omitted to take Infeftment till long after. 


1 the competition for the mails and duties of Burtergaſt, Fotheringhame 
of Bandean and others having produced the firſt adjudication, Margaret 
Butter was admitted pari paſſu, in reſpect that ſhe produced a charge a- 
gainſt the ſuperior: but a petition was preſented by Fotheringhame and o- 
thers, craving preference, in reſpe& they produced a charter from the ſu- 
perior prior to the charge whereupon their author ſtood inteft. 

It was anſwered : The charter was indeed dated the 1ſt of December 
1694, three or four months prior to the charge on Butter's adjudication : 
but the infeftment did not follow till the 15th of May 1697, above two 
years after the charge. And ſeeing the obtainers of the charter were not 
careful to complete the fame by ſaline, which only gives a real right to 
the lands adjudged, the charge is a legal and compleat diligence of its own 
nature, as effectual as if infeftment had followed of that date, or ſo ſoon 
as it could have been expede. If the ſuperior had given a charter, then 
the ſuperior's partiality in granting a charter to one compriſing, and refuſ- 
ing it to another, cannot prejudge the creditor who charged, ſeeing the 
obtainer of the charter did not complete it till two years after the charge. 

« The Lords adhered to their former interlocutor, admitting the laſt 

* adjudger pars paſſu, in reſpect of the charge, and the firſt adjudger's 
© negligence.” 


Ne LXX. January 15. 1706. 


The BOXMASTERS to the Incorporation of the Seamen of Pref. 
tonpans, Supplicants. 


A Bond regiſtrate in the Commiſſary-Court Books for a Sum exceeding L. 40 
Scots, not allowed to be taken cut from among the Warrants, in order to 
the ufing diligence upon the ſame. 


HE faid Boxmaſters having preſented a petition to the Lords, ſhew- 

ing, that there being a bond granted to the ſaid incorporation regi- 

ſtrate in the Commiſſary- court books of Edinburgh, and there being now 
Z 


occaſion 


L 90 ] 


occaſion to lead adjudication thereupon, they defired warrant to the Com- 
miſſary-Clerk to deliver up the principal bond, in reſpect of the regiſtrati- 
on in the Commiſlary-court hooks may be judged null, as an incompetent 
judicature, and the petition being appointed to be intimated to. all parties 
having intereſt. 

It was anſwered : That the nullity pointed at in the petition is founded 
on an article in the inſtructions to the Commiſlaries, recorded in the books 
of Sederunt in anno 1666, Art. 1. which enumerates the actions proper to 
be purſued before the Commiſſaries, and then adds a generality in theſe 
words: © And in all other matters wherein oath of party is required, if the 
« ſame does not exceed L. 40 Scots.” From which an inference in many 
caſes hath been drawn, as if the Commiſſaries were not proper judges in 
matters of greater importance ; and this petition proceeds yet further to 
infer an incompetency alſo in decreets of regiſtration proceeding on con- 
ſent; for which there is no ground: for, I, By the 19th act Parl. 23. 
Ju. VI. regulating the prices of ſeveral courts, the prices payable to the 
Commiſſary-Clerks for regiſtrating all contracts, obligations, and fick-like 
evidents, are particularly expreſſed, ſo much, if they do not exceed one 
ſheet of paper, and ſo much more, it they do; which clears that regiſtra- 
tions of all contracts and other obligations were allowed, and ſo it hath 
been the practice ever ſince. 2d, Horning paſſed in Commiſſaries de- 
creets, and upon tegiſtrations there uniformly in all time by-paſt. 420, - 
The 38th act, Parl. 168 5, concerning regiſtration of writs in the books of 
Seſſion, provides that no Clerk of an interior court for the future preſume 
to regiſtrate any writs in his books, either for conſervation or for executi- 
on, againſt any party who dwells without his jurisdiftion ; which implies 
that all ordinary judicatures may regiſtrate for execution. againſt parties 
within the jurisdiction. 470, The ſame inſtructions, Art. 25. clearly and 
plainly ſuppoſe that all writs may be regiſtrate in Commiſſary- court books, 
becauſe it provides that the dues of regiſtration of all tacks, contracts, ob- 
ligations, and other writs whatſoever, ſhall be divided in manner' expreſ- 
ſed in that article. And, /z/tly, if, in this caſe, the Lords ſhould allow the 
principal bond to be taken out ofthe regiſter, all the leiges whoſe diligence 
proceeds on the like regiſtration would be rendered unſecure, which would 
be of greater inconveniency than can be well foreſeen. x | 

A « The Lords found no neceſſity of taking up the principal bond out of 
« the warrants of the Commiſſaries regiſter, and therefore refuſed 
« the defire of the bill.“ 7 


Ne LXXI. January 16. 1706. 
 OHN GRAY 
againſt 
Lord ROSS. 


A Bill of Exchange being indors'd in truſt, and the Money verbally ordered to 
be paid to a certain Creditor to the Indorſer ; notwithflanding another Cre- 
ditor to the Indorſer arreſting preferred. 


9 ERLAND of Kinauld draws a bill upon Mr Jahn Middleton, 


payable to Gordon; Middleton accepts, and Gordon delivers the biil to 
Kinauld 
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1 
Kinauld indorſed to a blank perſon, in which David Rsſs his name is fil- 


led up. | 

Alten being charged in the name of David Roſs, he ſuſpends on 
multiple-poinding, and alſo upon partial payments made to Kinauld, for 
whoſe behoof he alledged the bill was indorſed to David Roſs. 

David Roſs being ordained to be examined, depones, that the bill was 
ſent to him blank by Kinauld, and he ordered to fill up his own name, 
for ſecurity of a ſmall ſum due by Kinauld to himſelf, and the remainder 
was to be applied for relief of cautionries wherein Mr Charles Roſs ſtood 
engaged for Kinauld, and thereafter he told him | that the remainder was 
to be applied for payment of a debt due by Kinauld to my Lord Roſs ; 
and that the deponent replied, he could not comply with that defire with- 
out the allowance of Mr Charles Roſs to whom Kinauld had formerly or- 
dered the ſuperplus to be applied, at leaſt for his relief ; and that Mr 
Charles afterwards conſented to the application of the money to my Lord 
Refs. 

1 was made for Jahn Gray, who produced Kinauld's bond, 
with an arreſtment in the hands of Middleton the debtor, and David Roſs 
Kinauld's truſtee, and craved the money to be made forthcoming to him 
as belonging to Kinauld his debtor, 

| Compearance was alſo made for my Lord Reſi, who alledged, That the 
money belonged to him ; becauſe albeit David Roſs was originally a truſ- 
tee, in ſo far as exceeded his own payment, yet he was ordered firſt to ap- 
ply the money for Mr Charles Roſs's relief, and thereafter, with conſent of 
Mr Charles Roſs, was ordered to apply it to my Lord Rofs ; which verbal 
order was ſufficient to convey the right of the bill to my Lord Refs, be- 
cauſe the truſt was without writ, and could no ways be inſtructed but by 
David Roſs's oath, who has, as he was bound, declared the whole matter 
of fact, and the caſe is the ſame as if he had given a backbond in the 
terms of his depoſition ; in which caſe he would have been truſtee, not for 
Kinauld, but for my Lord Roſs ; and for that reaſon David Roſs declined to 
obſerve the ſecond order without the conſent of Mr Charles Roſs, to whom 
there was jus guefitum by the firſt, until he obtained Mr Charles's conſent. 

It was anſwered for the arreſter : That the property of the money till 
belonged to Kinauld, who might alter his order at his own pleaſure, be- 
cauſe there was nullum negotium betwixt him and Mr Charles, or my Lord 
Roſs ; and whatever his apprehenſion was of a. jus quæſitum to Mr Charles by 
the firſt order, that was but his miſtake, and cannot influence the deciſion 
of the caſe ; for all this while, my Lord Roſs knew nothing of the whole 
affair, but laid on an arreſtment as Gray did, tho' poſterior. 

The Lords found, that the property of the ſuperplus of the money o- 

e ver and above David Roſs's payment remained with Kinauld ; and 
< that therefore there was place to affect the ſame by an arreſtment.” 


Ne LXXII. 
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Ne LXXII. | January 16. 1706. 


FANET BUCH AN AN, Lady Leny and her Huſband, 
againſt 
The Marquis of MONTROSE. 


An opparent Heir not allowed exhibition, ad deliberandum, of Writs granted by 
Predeceſſors in favours of ſtrangers not in familia. 


THz Lady Leny as apparent heir of tailzie to John Buchanan of Leny, 
her father, purſues exhibition ad deliberandum againſt the Marquis of 
Montroſe, and others, calling for exh:hition of a tailzie made by her father 
in favours of Major Grant, containing a ſubſtitution in her favours failing 
heirs of the Major's body, which has happened, and likewiſe a reverfion, 
and all other writs conceived in favours of the purſuer or her predeceſſor, 
or made and granted by her predeceſſor in favours of whatſoever perſon 
or perſons ; ſhe infifts for exhibiting all writs granted by her predeceſſors 
to whom ſhe may enter heir. 

The defender alledged : That exhibitions ad dekberandem are not 
ſuſtained for writs made by the predeceſſor, unleſs the fame were in fa- 
vours of wives-or children in familia, which has been frequently decided 
by the courſe of many years ; as particularly 6th December 1661, Telfer 
contra Forrefter, and Shaw of Sornbeg, and 12th November 1664, Calbraith 
contra Colqubaun, and 22d December 1675, Maxwel contra Maxwel ; and 
accordingly ſince, the practice has continued in the outer honſe, and the 
general apprehenſion of the nation, that apparent heirs have no further 
intereft than is allowed by the foreſaid tract of deciſions. 

The purſuer anfwered : That exhibition ad deliberandum was introduced 
by the civil law for the apparent heir's information of the condition of the 
heritage, whether it was lucroſa or damneſa, before he ſhould be obliged 
to enter, which could not be underſtood, unlefs inſpection were allowed 
of all documents that might make a debt to burden the heritage, as well 
as what might be the value of the heritage itſelf if unburdened ; for the 
profit or damage ariſes from the balance, and, without a full inſpection, 
the privilege introduced m favours of apparent heirs would be of no bene- 
fit to them. And as the purſuers claim is well founded in the reaſon of 
the law, ſo it has been the antient practice, as was found 26th February 
1633, the Laird of Swinton contra Weſt-niſbet, where the very queſtion 
now debate was determined in favours of the apparent heir ; and as to 
later deciſions, and eſpecially the firſt of the 2 December 1661, it is 
there remarked, that the Lords were divided in the matter, and my Lord 
Stair's opinion, who remarks the deciſion, ſeems to be in the contrary ; and 
if the reaſons expreſſed in the debate be well conſidered, they are more 
pregnant for the apparent heir; and this deciſion ſuch as it was, gave the 
occafion to the decitions that followed' after, which yet amounted not to 
that number as are ſufficient to introduce a rule contrary to the true import 
and deſign of the privilege and action allowed to apparefit heirs ; and 
when it is ſaid that the practice of the outer houſe hath been uniform 
fince, that is denied; for tho' there appear no debate in praeſentia about that 
queſtion 
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queſtion ſince the 1661, yet the practice in the outer-houſe has been 
various, and the foreſaid practiques have been againſt the opinion of many 
lawyers. 

It was replied : This action is not introduced by any poſitive ſtatute, nor 
is there any expreſs text for the foreſaid extenſion in the civil law; and 
however it may be profitable or deſirable for apparent heirs, yet there is alſo 
a juſt regard to be had to creditors and the diligence they may have uſed, 
that they may not be obliged to open their charter-cheſts to apparent heirs, 
who purſue more to pry into the defects that may be diſcovered, than for 
information ; and in this particular caſe, the defender has been in poſſeſſion 
of the eſtate of Buchanan, by virtue of his debts and diligences, for the 
ſpace of 24 years; and it were hard that he ſhould be obliged to lay all 
open to an apparent heir; and if this apparent heir ſhould die, nothing 
could liberate from the like inconvenience at the inſtance of the next and 
every ſucceeding apparent heir. And as to the deciſion 1633, it is ſingle; 
and there is a ſpeciality too, that it is within year and day, and there may 
be other ſpecialities which are not remarked : but the later deciſions are 
more than are commonly obſerved upon the ſame ſubject ; and the firſt of 
them was upon a hearing in præſentia, allowed of purpoſe to make a rule 
in that caſe, which had not been formerly cleared ; and tho' the Lords 
were divided in the deciſion, it is ſufficient the caſe was determined 
by the plurality, which did not only determine the Bench in that particu- 
lar caſe, but in the. ſucceeding caſes that occurred, where there appears no 
veſtige of different ſentiments ; and it is much fafer for the nation that an 
uniform rule be obſerved, altho' it may be doubtful, and the Lords divid- 
ed about it in the beginning, than to leave ſuch caſes arbitrary by receding 
from a practice ſo long received. 

It was duplied : That the opinion of all writers on the civil law is uni- 
form in this caſe, and there is no hurt to oblige parties to exhibit their 
writs, which is a commox tenefit allowed to any party for proving his al- 
ledgeance. In a proceſs, all navers of writs are bound to exhibit what 
may prove the point admitted, tho' he ſhould open his charter-cheſt ; and 
albeit the parties purſuers have no intereſt in the writ called for, further 
than to inſtruct his alledgeance, yea even the parties in proceſs will be 
bound to exhibit writs for proving againſt themſelves, without referring 
any part of the cauſe to their oaths. 

It was 7rip/ied : That the exhibition of writs on diligence is only for 
clearing a particular point, one or more ; and it does not happen that char- 
ter-cheſts are opened that way, nor is the deſign to expiſcate defects. But 
further there is an uniform immemorial practice founded upon an abſo- 
lute neceſſity of expediting proceſſes ; whereas, in the other caſe, there is 
no law nor practice, but many deciſions in the contrary. 

The Lords found the defender was not bound to exhibit writs grant- 
ed by the defunct in favours of ſtrangers not in familia; and, by 
the reaſoning amongſt the Lords, it did appear that the deciſions 
«« fince the 1661 year of God determined the plurality.“ 


A a No LXXIII. 
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Ne LXXIII. January 23. 1706. 


. 
againſt 
rr 4. 


Bonds heritable by a Clauſe ſecluding Executors deſcend not to Heirs of Conqueſt, 
but to Heirs of Lane. 


M* Alexander Wedderburn having granted a bond of 1000 merks to 
the deceas'd John Bagbie, and his heirs (ſecluding executors) there 
falls in a competition betwixt the creditors of the immediate elder brother 
who claims the ſum as heir of conqueſt, and the younger brother, who 
alledges the ſame falls to him as heir of line; and for whom it was alledg- 
ed, that the heir of conqueſt has only right to lands and tenements; the 
privilege of the heir of conqueſt being derived from the feudal law, 
which is clearly expreſſed in the book of Qymiam Attatchiamenta, or ba- 
.ron-laws, Cap. 88. and Cap. 97; and therefore heirs of line have right to 
heirſhip-moveables, and to tacks and penſions, tho' theſe be conqueſt. 

It was anſwered: That whatever be indulged to heirs of line as to 
-moveables, which are periſhable goods, or to tacks and penſions, which 
are hardly to be reckoned heritage, that is not to be extended to heritable 
bonds; and there is no difference betwixt a bond ſecluding executors and 
a bond containing a clauſe for infefting the creditor: and the citations ad- 
duced do not clear the point; for nothing is there expreſſed concerning 
ſuch heritable obligations, but only that lands aſcend. - 

6 The Lords preferred the heir of line.” 


No LXXIV. | February 20. 1706. 
| STEWART of Torrence 
againſt 
The Creditors f GEORGE DUNDAS. 


An heritable Bond, whereon Infeftment followed, affefted by Arreſiment, the 
Infeftment not being regiſtrate. | 


- ORRENCE, as a creditor to George Dundas, arreſts in the hands 
of Bonhard, who was debtor to the ſaid George in L. 10,000 or there- 
by, by an heritable bond, | | 

Compearance is made for other creditors of the ſaid George, who ad- 
judged the ſame, as being heritable ; and alledged the ſame was not arreſt- 
able, becauſe infeftment was taken thereon before the arreſtment. 

It was anſwered : The infeftment was null as to Torrence a zd party, 
becauſe not duly regiſtrate ; for the act of parliament bears, that ſaſines not 
regiſtrate make no faith in prejudice of a third party. 

It was replied : Salines not regiſtrate are not ſimply null, being _ 

again 
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againſt the granter; and even as to third parties, the full clauſe in the act 
ot parliament is not repeated, which provides that the ſame ſhall make no 
faith in prejudice of a 3d party who hath acquired a perfect and lawful 
right to the ſaid lands and heritages ; which cannot be ſubſumed in Tor- 
rence's caſe ; and 24th March 1626, Gray contra tenants, in a competition 
betwixt an arreſter and a party infeft, where the ſaſine was not regiſtrate, 
the infeftment was preferred upon this very alledgeance, that the arreſter 
had not lawfully affected the lands, whereof he craved the mails and du- 
ties, 240, This arreſtment was within the 60 days allowed for the regiſtra- 
tion of ſaſines; ſo that, at the time of the arreſtment, there was no defect 
or ground of objection againſt the ſame, and being once preferable, no po- 
ſterior neglect could give the arreſtment preference. 

It was duplied : The ſaline unregiſtrate can never make faith in compe- 
tition with the arreſter, becauſe he has lawfully affected the ſubject of the 
competition, vig. the principal ſum due by Bonhard to Dundas his debtor 
for if there had been no infeftment, then the principal ſum was affected, 
and the property transferred by the arreſtment, in the ſame way as if Dun- 
das had voluntarily aſſigned the ſame with the precept of ſaſine, and that 
Torrence as aſſigny had taken infeftment; in which caſe the former unre- 
giſtrate ſaſine could not compete, no more can the ſame be effectual againſt 
the arreſter, who is a legal aſſigny. From whence the difference be- 
twixt this caſe and that remarked by Dury is clear ; for there the ſubje& of 
the competition was only the mails and duties of lands, which lands were 
not affected with arreſtment : beſides, there were many other grounds in 
that practique which might have influenced the deciſion, for the purchaſer 
had a diſpoſition and poſſeſſion, and the tenants enacted to pay him the rents 
in controverſy. 2d, It imports nothing that the arreſtment was within 
the 60 days ; for without regiſtration, it is never compleat ; but regiſtra- 
tion in due time is drawn back to the date of the infeftment. 

“The Lords preferred the arreſter,” | 


No LXXV. February 28. 1707. 
GORDON of Daach 
againſt 
DUFF of Dipple. 


Horning not executed at the Head-Burgh of the Shire where the Party dwells, 


on which no Diligence was done to affect the Debtor's Lands, affords not the 
Benefit of Ad of Parl. 162 1. 


G ORDON of Daach inſiſts in a reduction of a diſpoſition of certain 
lands granted by his debtor to Duff of Dipple, in prejudice of his 
more timely diligence againſt the ſaid debtor by horning and denunciation, 
whereby he had the benefit of the laſt clauſe of the act of Parl. 1621, 
which provides, © that if dyvours, or their interpoſed truſtees, ſhall make 
e any voluntary payment or right to any perſon, in defraud of the lawful 
and more timely diligence of another creditor, having ſerved inhibition, 
or uſed horning, or other lawful mean, duly to affect the dyvour's lands 
«c or 
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or goods, or price thereof, to his behoof ; in that caſe the creditor ha- 
« ving uſed the firſt lawful diligence ſhall be preferred.” 

The defender a/ledged : That he was a fair purchaſer for an adequate 
price, which he had truly paid, and applied for purging of real diligences, 
or to true onerous creditors without fraud, and was not bound to notice 
the purſuer's diligence of horning and denunciation, becauſe the ſaid de- 
nunciation was only uſed at the market-croſs of Edinburgh, where the 
party did not reſide, and ſo could have no effect as to eſcheat, fingle or 
liferent, and conſequently the ſame was not a lawful diligence duly to affect 
his debtor's lands purchaſed by the defenders ; neither had the purſuer 
proſecute his diligence by adjudging, or otherwiſe affecting the debtor's 
eſtate ; and tho' the Lords do often favour the diligence of creditors, fo 
as to annul all voluntary deeds to their prejudice after the firſt ſtep of di- 
ligence by horning, yet that is when they are careful to proceed to con- 
ſummate their diligence without delay; but inchoat diligence not proſe- 
cuted, is not comprehended in the words, nor meaning, nor deſign of the 
act. 

. « The Lords found the purſuer's horning not being execute at the head- 

e burgh of the ſhire where the party dwelt, nor any other diligence 

« done for affecting his debtor's lands diſponed, that he had not the 
benefit of the act of Parl. 1621.” . 


Ne LXXVI. | March 5. 1707. 
G EOD 
againſt 
c o E. 


The eldeft Heir-Portioner has right to the Principal Meſſuage without any 
Compenſation to the Younger. 


HE 5 daughters of Jabn Cotie being ſerved heirs-portioners to him 

in a ſmall inheritance, the younger daughters raiſe a brief of diviſion 
of the lands, houſe and yards by the ſheriff of S/ irling; which being ad- 
vocate, the Lords find the principal dwelling-houſe doth belong to the 
eldeſt. But the younger daughters alledged, That tho' the houſe does fall 
to the eldeſt as a ſubje& not properly diviſible nor yielding rent, yet the 
eldeſt ought to give ſatisfaction or an equivalent in lieu thereof to the 
younger heirs-portioners, becauſe there is a perfe& equality in the ſuccefſi- 
on of female heirs ; and tho' ſubjects indiviſible can only belong to one, 
yet the value therof is always diviſible, and ſo it was in judicio familiæ er- 
ciſcunde by the civil law, whatever advantage any heir got by the diviſion 
was made up in value to the reſt ;- and fo it is by our antient law, as ax 
pears by the Majeſt. L. 2. Cap. 27. 4. where the eldeſt heir of a ſoco- 
man has the meſſuage, for which he ſhall ſatisfie his brethren according to 
the value thereof; and Craig L. 2. P. 238. deg. 14. in the caſe of heirs- 
portioners obſerves, that the eldeſt daughter is to ſatisfie the younger for 


the value of the meſſuage. 


It was anſwered for the eldeſt ; That the ſucceſſion of heirs-portioners 
| is 
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is not ſtated nor cleared by any poſitive ſtatute, but by conſtant and uni- 
form cuſtom, by which the eldeſt daughter always enjoys the principal meſ— 
ſuage without any acknowledgment or compenſation to the younger daugh- 
ters in lieu thereof ; and there is no precedent where ever the younger 
daughters obtained any thing upon that account, either by courſe of law 
or tranſaction, or did ſo much as lay claim to it: and it is very ſuitable 
to the feudal law, which prevails much in Scotland, that the eldeſt ſhould 
have ſome privilege for keeping up the memory of the family, and by 
our cuſtom they have not only the principal meſſuage, but dignities, ſu- 
periorities, and the cuſtody of the evidents belong to the eldeſt ; and what is 
argued from the civil law has no weight in this caſe, becauſe by that law 
there was no privilege to primogeniture ; and what is mentioned in the 
Majeſty relates to a ſucceſſion that is now quite unknown in Scotland; and 
what Craig aſſerts is not confirmed by any deciſion ; and the ſame para- 
gragh bears, that ſuperiorities belong to the eldeſt without any compenſa- 
tion, except where there is a conſtant feu-duty which is diviſible, and 
there is no reaſon offered why a compenſation ſhould be given for the meſ- 
ſuage more than the ſuperiorities ; and whatever hath been the opinion of 
lawyers of old, yet later cuſtom hath favoured the eldeſt daughter ; and my 
Lord Stair doth very plainly affirm, that the eldeſt hath right to the prin- 
cipal meſſuage and all indiviſible rights without any thing in lieu thereof 
to the reſt, and differs from Crazg's opinion, that the feu-duties are to be 
divided, becauſe the ſuperiority being indiviſible the feu- duty is a neceſſa- 

conſequence thereof. | 

The Lords found, that the eldeſt hath right to the meſſuage, with- 
* out any allowance to the younger in lieu and place thereof.” 


Ne LXXVII. March 11. 1707. 


The Lady REIDHEUGH 
againſt 
REBECCA BRUCE, alias FORSYTH, and her Huſband. 


Prohibitory Clauſes in a Tailzie with Irritancies of the Deeds of Contraventi- 
on, but containing no Irritancy of the Contraveener's right, affords Defence 
to the Heir of Tailzie tho theſe Clauſes were inſert in the retour and Safine 
in faw::rs of the Heir. 


M R Tames Forſyth tailzies his lands of Taylortoun to James Bruce of Gar- 

ve / his nephew, and other ſubſtitutes therein mentioned, under cer- 
tain conditions and reſtrictions, eſpecially, that the heirs of tailzie ſhould 
aſſume and bear the name and arms of Forſyth for ever, and that the huſ- 
bands of the heirs female ſucceeding ſhould aſſume and retain the faid 
ſirname, and that if they failzied they ſhould tyne and amit the benefit of 
the tailzie : and thereafter follows a clauſe in theſe terms; * And it is al- 
< ſo provided, that it ſhall no ways be leiſom to the ſaid James Bruce and 
«* his heirs of tailzie and proviſion foreſaid to do any act or deed what- 
<< ſomever which may fruſtrate or prejudge the tailzie and courſe of ſuc- 


ceſſion above written, and if they do in the contrary, the ſame ſhall be 
B b void 
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« void and null with all that may follow thereupon, and the ſame ſhall 
© be reducible at the inſtance of the apparent heir of tailzie.” | 

After the fucceſſion of the ſaid James Bruce by virtue of the tailzie he 
becomes tutor to the Lady Reidheugh, who ſhortly before his death obtain- 
ed a decreet againſt him for a conſiderable ſum as the balance of his tu- 
tor accompts, and thereupon purſues Rebecca Forſyth his daughter as heir 
in ſpecial to him in the ſaid lands of Taylortoun. 

The defender alledged abſolvitor, becauſe ſhe was not ſimply heir, but 
an heir of tailzie containing prohibitory clauſes, and could not be liable 
to the performance of any act or deed which might fruſtrate the tailzie and 
courſe of ſucceſſion, which the ſum libelled, and others of that kind would 
quickly do. | 

It was anſwered : Imo, The prohibitory clauſe did only relate to the 
courſe and order of ſucceſſion, but did not hinder the heirs of tailzie to 
contract debt or diſpoſe of the eſtate for juſt and onerous cauſes, which 
is never omitted to be expreſſed in tailzies when intended. 249, Whatever 
might be the import of the prohibitory clauſe, yet there is no proviſion 
that the right of the contraveener ſhould become void, which is alſo the or- 
dinary ſtyle of ſtrict tailzies ; and in this particular caſe there is an irritan- 
cy upon the right of the contraveener who ſhould failzie or delay to af- 
| ſume the name and arms of Forfyth, and the like irritancy not being re- 

peated in this caſe, it muſt be underſtood not to have been intended. 

It was replied : The words of the tailzie are very expreſs, that the heirs 
ſhould do no act or deed whatſomever which may fruſtrate or prejudge 
the tailzie and courſe of ſucceſſion, which general words comprehend e- 
very particular much better than when particulars are expreſſed, becauſe 
if there be any omiſſion, the prohibitory clauſe extends not to that caſe, 
whereas in this general every particular is comprehended, and moſt eſpe- 
cially the contracting of debt, which effectually prejudges the tailzie and 
courſe of ſucceſſion, and this debt was contracted after the defender's father 
had actually ſucceeded, and his infeftment bore the quality of his right. 
2d, There is an .exprels irritancy ſubjoined that the deed of contravention 
ſhall be void and null with all that may follow thereupon, which tho” in 
different words from the irritancy in the other caſe above ſpecified, yet the 
intention and deſign of both are the ſame. | 

It was dufiied : The prohibitory and irritant clauſe here can only extend 
to voluntary and gratuitous deeds; and tho' contracting of debts may in- 
deed prejudge the tailzie and courſe of ſucceſſion, yet that is not directly, 
but by diligence that may follow as a conſequence thereof. But the 
ground that the purſuer mainly fixes upon is, that there is no irritancy of 
the right of the contraveener ſubjoined, without which a prohibitory 
clauſe can take no effect in prejudice of creditors, for the right of proper- 
ty conſiſts in the power of diſpoſing, affecting and burdening at the own- 
er's pleaſure ; and it was very long a queſtion in our law, whether tailzies 
could be ſo framed as to bind up the proprietar from contracting of debt; 
and it was never determined till the caſe of the tailzie of Stormont ; and 
the foundation of that deciſion, and of all others in prejudice of the credi- 
tors of tailzied eſtates is ſingly this, that by the deed of contravention, the 
Tight of the contraveener becomes void, and conſequently his debts and 
deeds can no more affect the tailzied eſtate, whereof he 7p/o facto ceaſes to 
be the proprictar, and therefore an irritancy upon the deed of contraventi- 
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on without irritating the deed of the contraveener has no effect in law; 
for, as long as the property of the tailzied eſtate remains with the contra- 
veener, his debts muſt affect his property, and therefore no free and abſo- 
lute proprietar can by a tailzie provide that his own nor that his heirs 
debts ſhall not affect his property; but if he inſtitute an heir /ub modo or 
with conditions and qualities, or that he contract debts, Sc. his right ſhall 
1þſo fafo become void, then his debt cannot affect the tailzied eſtate where- 
of he ipſo facto amits the property. 
« The Lords found the defender liable as heir of tailzie, notwithſtand- 
“ing of the prohibitory clauſe, and of the proviſion that deeds 
« of contravention ſhould be null, in reſpe the right of the con- 
te traveener is not alſo provided to become void by the contra- 
<< vention.” 


Ne LXXVIII. June 7. 1707. 
CATENACH 
againſt 
ALEXANDER FRASER. 


A Faftor of a ſequeſtrate Eſtate preferred to the Rents in the Hands of a Te- 
nant, tho that Tenant had obtained 4 gift of the Debtor's Liferent Eſcheat 
before Sequeſtration and general Declarator after. 


FATENACH afaQtor nominate by the Lords for uplifting of the rents 
of a ſequeſtrate eſtate during the competition of creditors, purſues A- 
lexander Fraſer for the mails and duties of his poſſeſſion, who having al- 
ledged upon a preferable right, and a term being aſſigned to produce it, 
he did produce a gift of the common debtor's liferent-eſcheat and a decla- 
rator following thereupon, and therefore craved preference, becauſe the re- 
bellion was prior te any real right or diligence of any of the other creditors. 
The factor alledged: There was a competition of creditors in which the 
defender might compear and crave preference, but in this proceſs he muſt 
be liable for his rents during the competition, becauſe it was eaſy to alledge 
that his right was preferable in a purſuit at the factor's inſtance, who was 
neither maſter of the creditors rights, nor concerned in the preference, but 
his truſt was only to uplift the rents and ſecure them for the uſe of the 
creditors that ſhould be preferred. 

The defender anſwered : That 8 were introduced and ap- 
pointed by the Lords of Seſſion for ſecuring the rents during the compe- 
tition of creditors endeavouring to attain poſſeſſion, but ſequeſtrators were 
never admitted to diſpoſſeſs nor diſturb any creditor who was in actual poſ- 
ſeſſion, and willing inſtantly to debate his right; and here the purſuit being 
for the rent of the lands poſſeſſed by the defender, the libel proves the poſ- 
ſeſſion, and the defender produces his gift prior to the ſequeſtration, and 
defends his poſſeſſion by the general declarator, and needs no ſpecial de- 

clarator for his own poſſeſſion. 

It was duplied: Sequeſtrators do not diſturb or diſpoſſeſs creditors who 
are in poſſeſſion by virtue of real rights flowing from, or diligence againſt 


the 


[woo] 


the common debtor : but the purſuer can pretend to no ſuch poſſeſſion, 
for he entered as a tenant, and his gift was after the common debtor's af- 
fairs were in diſorder, and declarator after the ſequeſtration, and he can- 
not invert the title of his own poſſeſſion, and aſcribe it to his gift of decla- 
rator in prejudice of the creditors who were not called in the declarator, 
and may have objections againſt the ſame, and the gift which is the 
ground of it ; and he can be in no better condition than if a third party 
were tenant, and he competing upon his gift and declarator to exclude 
the factor. | 

The Lords preferred the factor.“ 


No LXXIX. Tune 13. 1707. 
Doctor TROTTER 
againſt 
The Creditors of ECCLES. 


ib ke © SABRE Pte Ae. nnn e 


rn 


The Tenor of a Bond found proven upon pregnant Adminicles both of the Veri- 
ty and Formality of the writ, without ſpecial Probation, who were the 


— 


Writer and Witneſſes. | 


Derxon Trotter purſues a proving the tenor of two bonds, which 
had been produced in ſeveral proceſſes, and whereupon adjudication of 
the debtor's eſtate was recovered ; in which the caſus amiſſionis and tenor 
being admitted to probation, at adviſing the probation the defenders being 
abſent, it did appear to the Lords that the adminicles were pregnant, both 
by documents in writ, and teſtimonies of witneſſes who had ſeen the 
bonds and the caſus amiſſionis clearly proven, v:z. that they were burnt in 
his houſe in Edinburgh with his furniture and other writs. One of the 
bonds being holograph, the Lords made no difficulty in finding the 
tenor thereof proven ; but as to the other bond it occurred to the Lords, 
that the inſerting of writer's name and witnefles, and witneſſes ſubſcrib- 
ing, are of the eſſentials of a bond, and accordingly were libelled in this 
tenor. But there was no teſtimony of witneſſes deponing that the writer 
and witneſſes libelled were writer and witneſſes of the bond, nor did any 
of the documents in- writ adminiculate that point ; whereupon the Lords 
demurred, and delayed the deciſion as to that bond for ſome days; and 
having this day reſumed the conſideration thereof, it occurred to the Lords 
that the difficulty above mentioned was great, ſeeing by the ſtyle of the 
tenor, writer and witneſſes muſt be condeſcended on and found proven, 
otherwiſe the tenor cannot be made up. Upon the other hand it was ar- 
gued, that if this difficulty ſhould take place, and found a defence in a te- 
nor, it would be impoſlible to prove the tenor of any ſolemn unregiſtrate, 
writ except heritable bonds or diſpoſitions whereupon infeftments had 
followed, which infeftments for the moſt part do ingroſs the deſignations 
of the writers and witneſſes as immediately ſubjoined to the precept of ſaſine, 
but no relative writ either voluntar or diligence would afford any docu- 
ment to inſtru the writer's name or witneſſes, nor do witneſies uſually” 
notice, nor can be ſuppoſed ty remember ſuch circumſtances, nor can the 
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creditors, or perſons in whoſe favours bonds or other ſolemn writs are 
made, ſo much as condeſcend upon or remember writer's name or witneſ- 
ſes, whereby it would be impoflible to make up the tenor of loſt writs 
which would be a very great inconvenience, eſpecially in ſuch a general ca- 
lamity as happened in the late fire in Edinburgh. And tho' there be diffi- 
culty in this, and may be in other caſes, by making up the tenor even as 
to writer and witneſſes without a clear document and probation ; yet 1979, 
The prejudice is much more upon the other hand. 246, In this caſe the 
writ was adviſed, and deliberately conſidered, in order to found a proceſs, 
and appeared to theſe employed who have deponed to be a legal formal 
writ. 310, There can be no fear of the affected lofing of ſuſpected writs 
and making them better by a tenor, becauſe tenors are made up by docu- 
ments and adminicles, whereof the Lords are judges ; and where there lies 
the leaſt ground of ſuſpicion againſt the writ loſt either as to the formality, 
much more as to the quality, or even as to the exiſtence of that writ unex- 
tinguiſhed, in ſuch cafes the Lords would weigh the whole, and would not 
make up the tenor if there remained any ſuſpicion againſt the debt; but 
where there remains no queſtion, either as to the reality, or formality of 
the debt, it were hard there ſhould be no remedy. 
*« The Lords found the tenor proven.“ 
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No LXXX. June 18. 1707. 
sM 2 Z X | 
againſt 
D UN L OP. 


Subſcription of a Witneſs to a legal Execution by initial Letters not ſuſtained. 


E EK having raiſed a proceſs againſt Dunlop, and inſiſting in his li- 
bel, it was alledged, No proceſs, becauſe the execution was not ſigned 
by the meſſenger before two ſubſcribing witneſſes, as the act of Parliament 
requires ; one of the witneſſes inſert in the execution ſubſcribing only in 
ſach a manner as it was hard to be underſtood, whether it was by initial 
letters or a mark. h | 
The queſtion being brought to the Lords by report, the Lords, by in- 
ſpection, did obſerve, that after the ſaid letters or mark the word ww:tneſs 
was ſubjoined, which was alſo bad writ; and it appeared to them, that if 
the witneſs could write that word to his own hand, he might more eaſily 
have written the letters of his own name; and if that word was ſubjoined by 
another hand, it was an unwarrantable practice; but they thought it more 
proper to conſider the general point, how far witneſſes who could only 
fign by initial letters might be adhibited as witneſſes to executions of ſum- 
mons or other legal diligences ? 
© The Lords found, that ſuch witneſſes were not ſufficient ; and that 
© tho' the obligations of parties ſigned by initial letters are good, 
* where the party was in uſe ſo to ſubſcribe, becauſe parties muſt 


« ſubſcribe their obligations as they can; but that the executor of 
Ce % diligences 
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e diligences muſt be careful to adhibit ſuch witneſſes as can fully and 
e formally ſign their names. 


Ne LXXXI. | | oy July 15. 1707. 
The Creditors of EDINGL ASSTE 
againſt | 
GORDON of Carnouſje. 


Recognition inferred | by the Deeds of the Reverſer during the Legal of an 
Apprifing. . 


N the fale of Edinglaſſie, there ariſes a competition of creditors, wherein 

compearance is made for Gordon of Carnouſſie; and for him it was al- 
ledged, That the lands of Carnouffie libelled in the ſale ought not to be ex- 
poſed to roup for Edinglaſjie's debt, becauſe the ſame belonged to him, 
not only as being originally purchaſed by Sir George Gordon his father in 
liferent, and to him a ſecond ſon in fee, but more eſpecially hecauſe he 
had obtained a gift of recognition thereof, incurred by deeds of alienation 
done by Ogilvie of Carnouſfie, a former heritor, and thereupon had alſo 
obtained a declarator of recognition in foro. 

The creditors repeated a reduction of that decreet of recognition, in 
which they were not called, and alledged imo, Tho' Edinglaſſie their 
author was only liferenter, yet the diſpoſition of Carnouſſie was purchaſed 
by his money, and contained a faculty to redeem, burden or impignorat 
at his pleaſure, whereby the creditors adjudgers from him have the ſame 
right, as if he had explicitly exerciſed the faculty. 2do, There was no re- 
cognition incurred by the deeds of Ogilvie of Carnouſſie, becauſe he was de- 
nuded by an appriſing led by Forbes of Matertoun in the year 1649, where- 
upon he was publickly infeft before the ſaid alienations ; and it is certain that 
recognition is only inferred by the deeds of the vaſſal, which holds as 
well in the caſe of apprifers within the legal, as after the expiration, be- 
cauſe appriſers infeft are vaſſals, and denude the former heritor ; and ſo 
it has been ſeveral times found, as particularly 2oth July 1671, Lindſay 
of Mount contra Gordon of , and the like 28th July 1680, The 
King's Advocate contra Yeoman of Dryburgh. In both which caſes, it was 
found, that the waird and, marriage of the appriſer deceafing within the 
legal, did fall to the ſuperior, upon this ſolid foundation in Jaw, that 
the appriſer infeft was the only vaſſal. 3:0, In this caſe the deeds of alie- 
nation were after expiration of the legal, whereby Ogilvie of Carnouffie 
was totally denuded, in as far as the appriſing being led in the year 1649, 
and the legal being then but 7 years, it did expire in the 1656, prior to 
the deed of alienation ; and albeit the act of debtor and creditor 16671, 
contains a clauſe that all appriſings not expired in the year 1652, ſhould 
be current for three years thereafter, that clauſe was deſigned for a ſpe- 
cial benefit and gratification to the debtor, and ought not to be excluded 
to afford an advantage to the ſuperior, by deeds of alienation done by 
a debtor, after he was wholly diveſted of the fee by the law ſtanding for 
the time. 
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It was anſwered for the defender : That ſuppoſing his father's contrac- 
ting of debt could be conſtructed an exerciſe of the faculty, yet he had 
made a fair and honeſt purchaſe by himſelf, and bruiked by his own 
right, in as far as the original diſpoſition did provide that the lands might 
be bruiked by that.or any other right, and did narrate and except from 
the warrandice the wadſet-rights by which recognition was incurred; and 
he being ſatisfied, he could not bruik ſecurely by virtue of that diſpoſition, 
and being creditor to and cautioner for his father, and obliged to pay theſe 
cautionries, he alſo purchaſed the right of theſe wadſets, and a gift of recog- 
nition to ſecure all. And as to the objections againſt the deeds of recognition, 
it is anſwered, Imo, The reverſer, during the currency of the legal, is, 
in the conſtruction of the law, repute the heritor, and the appriſing only 
a ſecurity for a ſum ; for the reverſer purſues removings, receiveth vaſſals, 
and, by the aft of Parliament 1681, has the only intereſt of electing ba- 
rons to repreſent the ſhire, excluſive of appriſers during the legal; all 
which are characters of property ; and were it otherwiſe, great inconve- 
niences might follow ; many adjudgers =_ be infeft; and tho' there 
were but one infeftment, yet that 1s extended to all prior and ſubſequent 
adjudgers within year and day, and the ſuperior would have equal claim to 
the caſualities upon the death of all theſe. Beſides, it were a great incon- 
gruity, that the death of an appriſer within the legal, ſhould bring the 
burden of waird, marriage, and other caſualities, upon the appriſed lands, 
which might prove a far greater burden than the appriſing itſelf. And as 
to the practiques, they are not ſufficient to make a rule contrary to the 
analogy of law ; they were determined when caſualities of ſuperiority were 
extended to the utmoſt, and were very little approven at the time, and 
they were not in the caſe of a recognition, but the firſt in the caſe of waird- 
duties, and the laſt. in the caſe of a marriage: and in the firſt caſe, the 
adjudication being extinct by intromiſſion, the gift of the reverſer's waird 
was found to take place thereafter ; and in the laſt, the marriage was 
not valued with regard to the whole eſtate, but only the appriſed lands. 
2do, The a& 1661 takes off the legal of appriſing to all intents and pur- 

ſes. 

« 'The Lords found, that the deeds of the reverſer, during the curren- 

« cy of the legal, did infer recognition; and that the act of Parlia- 
© ment 1661 did prorogate the legal to all intents ; but did not de- 
te termine how far the appriſing might be a burden upon the recog- 
te nition, or how far the creditors, by their diligence againſt Edin- 
« glaſſie, might have the benefit of the appriſing as a ſeparate right 
and burden upon the ſame. 


Ne LXXXII. 


NeLXXXII. July 15. 1707. 
WALTER ABERCROMBY 
againſt 
INNES of Dunkintie. 


An Error of the Chriſtened Name of a ſubſcribing Witneſs, found to annul that 
Witneſs's Subſcription. | 


ark R ABERCROMBY, as aſſigny by his father to a bond 
| due by Innes of Coaldwats, purſues Innes of Dunkintie, as repreſent- 
ing his debtor, for payment. The defender alledged that he was diſcharg- 
ed by the purſuer's father ; and albeit that diſcharge was poſterior to the 
purſuer's pretended affignation, yet the aſſignation was null, as having 
but one ſubſcribing witneſs, being granted ſince the 5th act, Parl. 1681, 

It was anſwered : The aſſignation is opponed, having two ſubſcribing 
witneſſes duly deſigned in the writ, conform to the ſaid act; only there is 
a miſtake in the chriſtened name of one of the witneſſes as inſert in the 
body of the writ, v2. it bears John inſtead of Robert Farqubarſen in Lech; 
and it is duly ſubſcribed by Robert Farqubarſon, and another witneſs defign- 
ed, which is only errvr nominis, the deſignation otherwiſe ſufficiently demon- 
ſtrating the perſon of the witneſs, there being no other either John or 
Robert Farquharſcns in that place. 

It was anſwered: No ways acknowledging that the ſubſcribing witneſs 
was the only perſon of that name in Loch, the nullity is clearly founded in 
the words of the act of Parliament, which bears, That only ſubſcribing 
witneſſes ſhould be probative, and not witneſſes inſert and not ſubſcribing ; 
and further, that all writs, wherein the writer and witneſſes are not de- 
ſigned, ſhall be null, and not ſuppliable by condeſcending upon the de- 
ſignations of writer or witneſſes. But ſo it is, Robert is not inſert, nor is 
John ſubſcribing ; and the offer to condeſcend now, that Robert who ſub- 
{cribes is the ſame perſon that by miſtake is deſigned Fohn in the body of 
the writ, is to ſupply an omiſſion which the law declares not to be ſuppli- 
able; and whatever ground may be offered to perſuade the Lords that 
there was nothing but a miſtake in the caſe, yet it is more ſafe for the leig- 
es, and juſt for the Lords, to walk by the rule of the expreſs words of the 
act of Parliament, than to break in upon it, and thereby introduce the 
ſupplying or rectifying of other or greater miſtakes. 

«© The Lords found the aſſignation null.“ 
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Ne LXXXIII. Fuly 18.1 707. 
YEAMAN 
againſt 
GRIEMYE S. 


Expence of Confirmation allowed to a Curator who omitted to make Inventary. 


JE IMA N purſues Grieves as repreſenting their father, for payment 
of the ſums contained in his bond. 

The defenders alledged : They ought to have compenſation or allow- 
ance of L. zoo Scots laid out by the defenders father, for confirmation of 
the purſuer's father's teſtament. | 

It was anſwered : No allowance of the ſaid expence, becauſe the ſame 
having been alledged deburſed by the defenders father when curator to 
the purſuer, he had omitted to make inventary conform to the act of Par- 
liament 1672, which provides, that tutors and curators negleCting to give 
up judicial inventaries of their pupils or minors effects, ſhall have no al- 
lowance or defalcation of the charges and expences wared out by them 
upon the affairs of the ſaid pupils or minors; and this pretended ground 
of compenſation being alledged laid out in the purſuer's affairs, falls under 
the certification and the penalty of the ſaid act. | 

It was replied, imo, There was an ample inventary made up by the pur- 
ſuer's friends on the father and mother's fide, and what was wanting in 
that inventary, ſuch as moveables in the houſe, or accompts in the compt- 
book, was fairly ſupplied by the inventary given up in the confirmed teſ- 
tament. 2d, The penalty of the act of Parliament extends only to per- 
ſonal expences or incident charges deburſed in managing minors affairs, 
but not to neceſſary expences, which are profitable to the minor; and ſo 
it was found in a caſe betwixt Cathcart of Carleton and Brown of Colſton. 
ztio, The expences in queſtion being laid out for quote and confirmation 
were truly debts, becauſe, by the law then ſtanding, diligence was compe- 
tent to be uſed by the Procurator-fiſcal of the commiſſariot, ty compel par- 
ties to confirm. 

It was duplied, I mo, The alledged inventaries made at the fight of friends, 
and the inventary in the teſtament, are not ſufficient, becauſe the law re- 
quires judicial inventaries and eiks, and preſcribes the form thereof, which 
is not to be ſupplied by equipollencies, otherwiſe many omiſſions might 
be covered, and this excellent law evaded ; which is now more neceſſary, 
fince the exact diligence of tutors or curators can be diſpenſed with, and 
often happens to be ſo by parents, in the confidence that tutors and cura- 
tors nominate will be diligent in the diſcharge of their truſt. 249, The 
words of the act of Parliament are peremptory and expreſs, that in ſuch 
caſes there ſhall be no allowance of charges and expences wared out by 
them in the affairs of the minors. And as to the deciſion alledged, it ap- 
peared no where on record, neither could a ſingle deciſion derogate from 
that excellent law, nor was there any ſpeciality in expences of confirma- 


tion of teſtaments, the ſame falling clearly under the words of the law. 
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e The Lords found the expences wared out on the confirmation ought 
« to be allowed, in which they were moved upon this conſiderati- 
* on, that by the law then ſtanding diligence was competent to the 
« Procurator-fiſcal to oblige parties to confirm, and ſo the expences of 
confirmation was to be conſidered as a debt which by no conſtruc- 
i tion could be reckoned to fall under the act of Parliament; and ſe- 
<« yeral of them did remember the deciſion in the caſe of Carletoun 
te againſt Coon, in which it was found that that did only extend to 
« perſonal expences ; but in this caſe the Lords were not willing the 
« deciſion ſhould be underſtood as a rule upon the interpretation of 
e the act of Parliament, but that the ſame did yet require a more 
“particular conſideration.” | 


Ne LXXXIV. July 18. 1707, 


MARGARET CRICHTON 
againſt 
Mr FOHN BORTHWICK. 
Payment by virtue of Letters of Loofing of Arreſiment ſuſtained for a Defender 


in a Forthcoming, without neceſſity to prove or alledge that the Letters of 
Leojing were executed againſt the Arreſter. 


| OFFAT, as creditor to James Tweedte, arreſts in the hands of Mr 
John Borthwick, and Margaret Crichton, relict of the ſaid Moffat, as 
his aſſigny, purſues a forthcoming, in which Borthwick the defender de- 


pones he was debtor the time of the arreſtment, but had paid conform 


to letters of looſing arreſtment ; and, for inſtructing the quality of his oath, 
produced an extract of the ſaid letters, bearing that caution had been found 


in the books of Seſſion, whereupon the defender was in bona fide to make 
payment to Teedre the debtor. | 


It was anſwered : That letters of looſing are not ſufficient, unleſs the 


ſame had been execute againſt M:fat the arreſter perſonally, or at his 


dwelling-houſe, and thereby intimation made to him that the arreſtment 


was looſed, and caution found; which the ſtyle of the will of letters looſ- 


ing arreſtment bears; which execution only could render the debtor in bo- 


na fide to pay. 


It was replied : That letters of looſing need no execution after the 17th 
act of the Parliament 1617. By the narrative of which act it appears, that 
meſſengers were antiently intruſted with the looſing of arreſtments, and 
taking caution, and intimating the ſame to parties by tickets or ſchedules ; 
which practice not being found ſafe for the lieges, it was thereby ſtatute 
and ordained that all caution, in looſing of arreſtments, ſhould be found 
in the books of Council and Seſſion, and the Clerks of the bills to receive 
the ſame before giving out of letters of looſing : after which act, it is plain, 
that no intimation or execution of the letters are required ; but by the 
caution found the arreſter is ſecure, and the letters under the Signet are 
the publication thereof. And as to the ſtyle of letters of looſing, the 
ſame has been fixed before the ſaid act of Parliament, and has — 

Sh ince, 
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ſince, without adverting to the effect of that act which rendered the fore- 
ſaid execution uſeleſs; and in practice the ſame hath been neglected, as is 
well known, and may more clearly appear by the later ſtyle of the letters 
of arreſtment laid on upon depending proceſs, which only are looſable, 
and bears, that the ſums or goods belonging to the debtor ſhould remain 
« under ſure fence and arreſt, ay and while caution be found ated 
« jn the books of Council and Seffion ;” which ſtyle is conform, and hath 
been adapted to the foreſaid act of Parliament; tho the ſtyle of letters of 
loofing hath continued more by inadvertency, than any good reaſon, 
« The Lords found the defence relevant and proven, that caution was 
found acted in the books of Seſſion, and thereupon letters expede 
e under the Signet, conform to the ſaid act of Parliament, without 
te any neceſſity of further execution.” 


No LXXXV. November 21. 1707. 
GAVIN VAD DEL 
againſt 
BETHIA WADDEL, and FOHNGILHAGTE her Huſband. 


A Declaration by the Debtor's Heir, that he abſtracted his Father's ſecond Con- 
tract of Marriage, ſuſtained as a pregnant Adminicle in a Proceſs of Te- 
nor, albeit that Declaration flood reduced ex capite lecti. | 


AE EXANDER WADDEL having three ſons of his firſt mar- 
riage marries Janet Hamilton his ſecond wife, and Bethia Waddel is 
the only child of that marriage, | 

The ſaid Alexander dying in the year 1654, Janet his relict poſſeſſed a 

rt of his lands as liferenter, and thereafter raiſed a proceſs againſt James 

addel the eldeſt ſon of the firſt marriage, as lawfully charged to enter 
heir to his father, libelling upon a contract of marriage, by which ſhe was 
provided to the liferent of certain lands, and alſo to the liferent of 3000 
merks, and the fee of 4000 merks provided to the heirs of the mar- 
riage : in which proceſs, after litigious debate, the liferent of 3000 merks 
was reſtricted to 1800 merks, and ſhe obtained a decreet in the year 1667, 
and thereupon an appriſing in the year 1668, and alſo a charter from the 
ſuperior, and was infeft, notwithſtanding ſhe attained not to the full poſ- 
ſeſſion of all the appriſed lands, but James the heir of the debtor retained 
a partial poſſeſſion. 

After the deceaſe of the liferenter, and of James and Alexander who 
were the eldeſt ſons of the firſt marriage, Gavin Waddel the grandchild 
by a third ſon being young is educated by the ſaid Bethia and her huſband; 
but ſhe and her huſband alſo obtained poſſeſſion of the appriſed lands, and 
Gavin Wadael afterwards underſtanding that his grandfather's contract of 
marriage with the ſecond wife (which was the foundation of the foreſaid 
decreet, appriſing and poſſeſſion) was a-miſſing, did raiſe reduction and 
improbation of the appriſing and grounds and warrants thereof, and eſpe- 
cially of the contract, in which it was a/ledged for Bethia Waddel, that there 
could be na certification againſt the contract albeit it was not produced, 
becaule 


1 


becauſe it was abſtracted by James Waddel the purſuer's uncle and heir to 
the contracter, and for inſtructing thereof produced a declaration under 
his hand emitted ſome time before his death for the exoneration of his con- 
ſcience, acknowledging in preſence of the miniſter and ſchoolmaſter of the 
place, that he had wrongouſly taken away the ſaid contract, and there- 
fore ratified and approved the ſame in all points, to which the miniſter 
and his ſecond brother and the apparent heir are ſubſcribing witneſſes. 

The purſuer repeated a reduction of that ratification and declaration ex 
capite lefti, and having proven his reaſon, the Lords read the ſame and 
granted certification. | 

The defender raiſed a proving the tenor of the contract, which the 
Lords admitted incidenter, and ſtopped extracting the certification. 

The adminicles were; the decreet fully libelling upon the contract of 
marriage, and containing long debates, an act for adducing probation 
whereupon the claim was reſtricted and a decreet at laſt, and alſo the date 
of the regiſtration, ſtands marked in the minute-book of regiſtrations, 
and the outgiving of the rue and return is found amongſt the 
warrants upon the back of the ſummons, and a receipt by the pur- 
ſuer's advocate's ſervant remains unſcored, together with the depoſiti- 
ons of famous witneſſes who, ſaw the contract and knew the ſubſcriptions 
of the wife and her brother, tho' after ſo long time they could not re- 
member the whole contents, tho' they remembered ſome proviſions, nei- 
ther did they ſpecially notice the ſubſcription of the huſband, and the ap- 
priſing, charter, ſaſine and poſſeſſion, as alſo the foreſaid declaration and 
ratification of the heir, which tho' on deathbed, and thereby not ſufficient 
as a ratification, yet is a moſt convincing and probative document and ad- 
minicle of the truth and verity of the contract, and oaths are often taken 
of dying perſons which are probative, and ſuch declarations for exonerati- 
on of their conſciences ought no leſs to be regarded. 

To all which it was anſwered : That provings of the tenor require a 
moſt articulate and pointed probation, not only of the verity of the deed, 
but of the preciſe and full tenor, date and witneſſes: and it has many times 
been obſerved, that the moſt undeniable documents of the exiſtence of 
the deed have not been ſuſtained to make up the tenor of it, becauſe that 
one clauſe may qualifie another, and alſo adminicles in writ under the con- 
tracters hands have always been required; and it is obſerved by my Lord 
Dirleton in his 77th deciſion Harroway contra Heatly, That the Lords 
refuſed to ſuſtain the proving. the tenor of a contract of marriage, tho' the 
marriage enſued, and the full copy of the contract written in a ſtyle book 
in the writers chamber was produced, and the writer and witneſſes offered 
to be produced to make faith upon it. And as to the proceſs, there is 
marked produced an extract in the Engliſb time a year after the huſband's 
death, which is no better than a copy, and no regard to James Waddel's 
declaration being reduced as on deathbed, and when he was really weak, 
and is alſo ſuſpect as to the verity, bearing to be ſubſcribed ad longum, 
whereas ſome days before a ſubſcription of his is produced by initial let- 
ters, and in his depoſition he condeſcends that the contract was given to 
the Lady Parkhead, who thereafter being purſued in an exhibition depones 
the never ſaw it, neither do the witneſſes who ſaw the contract depone up- 
on the ſubſcription of the huſband, which only could bind his heirs. 

It was replied : That the adminicles are moſt convincing as to the verity 
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of the deed and the clauſe in queſtion, which need not be reſumed; and 
tho the ſame was regiſtrate in the Engliſb time after the huſband's death, 
it could not be the worſe by that regiſtration, for then the principal was 
returned marked upon the back, and a contract of marriage is moſt eaſi- 
ly preſumable, eſpecially where there were children of a former marriage 
who are the lineal ſucceſſors unleſs burdened by contract, and the heir's 
declaration on death-bed is a moſt convincing document. And as to the 
only material objection, that the full tenor, and writer and witneſſes are 
not adjected, it is anſwered, that there is a great difference betwixt a 
proving the tenor deſigned to be the foundation of a debt, and diligence 
and executions thereupon, and a tenor repeated by way of defence for ſup- 
porting a decreet in foro obtained when the matter was more recent, and 
whereupon appriſing, public infeftment and long poſſeſſion has followed. 
In the firſt caſe, a probation of the full tenor writer and witneſſes may be 
required, but in the laſt, it is ſufficient to document the verity of the deed 
in ſo far as concerns the obligation whereupon the diligence and poſ- 
ſeſſion have followed; which ſpeciality was accurately conſidered by the 
Lords in a proceſs betwixt Sir David Thers and the Laird of Tolguhon ob- 
ſerved by my Lord Dirleton in his deciſions 196 and 210, and by the Viſ- 
count of Stair the 2d January 1675, where the Lords found that there 
being no qualification or ſuſpicion of falſhood, that certification ought not 
to be granted. | 

« The Lords found that the qualifications proven were ſufficient to aſ- 

<« truct the verity of the decd, and to exclude certification,” 


Ne LXXXVI. December 31. 1707. 


GEORGE LIVINGTOUN 
againſt - 


ANNA LIVINGTOUN and Mr JAMES BAILLIE her 
Huſband, and Mrs MARGARET MENZIES, alias Livington. 


A Tailzie, whereon no Infefrment followed, containing a Power to alter during 
Life, found eſfectually revcked by the Defunct's tearing his Name from the 
Side-ſcription at the Joining of the firſt and ſecond Sheet, and a holograph re- 
vocation on the Back of it on Death-bed relative to a ſecond Tailzie of the 
ſame Date. 


52 H E deceaſt George Livingtoun of Saltcoats who died in the end of 
October 1704, having no iſſue, made a tailzie of his eſtate in Auguſt 
preceeding, above ſixty days before death, in favours of James Aikenhbead 
and the heirs male of his body, which failing in favours of George Living- 
toun of Midfield and the heirs male of his body, and the other heirs there- 
in mentioned, with a proviſion that the ſame ſhould have no effect du- 
ring his lifetime, and that it ſhould be lawful to him at any time during his 
lifetime to alter, innovate, change or make void or burden the tailzie, 
and a clauſe diſpenſing with rhe not delivery. 
James Aikenhead being a remote relation by a daughter of the family, 
ſeveral of the nearer relations having notice did apply to him to alter ; and 


accordingly he made a poſterior tailzie ſome days before his death, in 
E e favours 


EE 


favours of Mrs Margaret Menzies his eldeſt fiſter's only daughter, and to 
the other heirs therein mentioned, and alſo by a hologragh declaration on 
the back of the firſt tailzic revoked the ſame to all intents and purpoſes, 
except in ſo far as it ſhould ſubſiſt as an obligement to denude in favours 
of Mrs Margaret Menzzes and the other heirs of tailzie mentioned in a diſ- 
.poſition of the ſame date. 

After his deceaſe, James Aikenhead the firſt inſtitute being alſo dead, 
George Livingtoun the next heir of the firſt tailzie raiſed a reduction of the 
ſecond tailzie and revocation; Mrs Margaret Menzzes raiſed a reduction 
and declarator in the terms of the revocation, and Anna Livingtoun one 
of the two ſiſters and heirs-portioners, and her huſband raiſed a reducti- 
on of both firſt and ſecond tailzies, and infiſted on theſe reaſons : 1 mo, 
The firſt tailzie was cancelled in as far as George Livingtoun the. granter 
determining to make a new tailzie did tear away his name from the ſide- 
{cription to the joining of the firſt and ſecond ſheet, which firſt ſheet did 
contain the obligement on the granter, and did name and deſign the whole 
heirs of tailzie, and contained a great part of the procuratory, vlg. the 
nomination of the procuratory and a good part of the lands, and the ſe- 
cond ſheet did contain the reſt of the lands and the procuratory of reſig- 
nation, ſo that the ſubſtance of the tailzie being cancelled the whole be- 
came void, and the ſecond tailzie upon death-bed founded upon it fell in 
conſequence. | | 

As to the matter of fact, there being a probation led, it was proven 
by Mr John Menzzes advocate, that the defunct told him that he had torn 
away the firſt ſide- ſubſcription, and accordingly he ſaw in his cuſtody the 
tailzie and the piece torn away folded up with it. Culteraes and Mr John 
Menztes's ſervant concurred that they ſaw the tailzie without the ſide- ſerip- 
tion, and the piece torn away folded up with it at the opening of papers 
after the defunct's burial, and by ocular inſpection it appeared to be ſo torn 
as could not have happened by chance, but ex induſtria. 

It was anſwered: Imo, The witneſſes were Cambo, Mrs Margaret Menziess 
uncle, Culteraes her half-brother and her uncle's ſervant, and her uncle is 
a ſingle teſtimony as to what the defunct ſpoke concerning the cancelling, 
and nothing could annul the deed except it had been done by the defunct 
himſelf with purpoſe to cancel it ; for if it had been done by any third par- 
ty or chance as long as the reſt of the fide-ſcriptions and ſubſcriptions remain- 
ed intire, the writ was good. 240, The ſecond ſheet which contains a good 
part of the procuratory and of the lands and the deſignation of the whole 
heirs, and the ſide- ſcription of the ſecond and third ſheet being intire makes 
that ſheet unqueſtionably authentick. 370, Tho' the other two witneſſes de- 
pone that the tailzie was wrapped up in a paper ſealed and quoted in the 
back not to be opened up till after his death, yet the back was not written 
nor ſigned by the defunct, nor ſealed with his ſeal, and the Lady Walford 
Mrs Margaret's mother keeped the key of the cabinet where it lay. 470, 
No law requires fide-ſcribing. 

It was replied : Imo, Mrs Margaret Menzzes's relations are the moſt un- 
ſuſpect witneſſes in this point, becauſe the cancelling the firſt tailzie de- 
feats the ſecond which was made on death-bed, and has no other founda- 
tion than the obligement on the heirs of the firſt to denude. 2d, There 
is no reaſon to ſuſpect the paper could be cancelled by any but the defunct, 
being wrapped up in a ſealed paper in the defun&'s cabinet, and tho' the 
key had been in his ſiſter's cuſtody who gave over all right to her daugh- 

ter, 
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ter, no body could have more intereſt to ſuſtain the ſecond tailzie by the 
firſt. 4/0, Side-ſcribing of all papers being ſo univerſally and 'ong practiſ- 
ed, and neceſſary for preventing of fraud, it is now a part of our law, and 
more eſpecially ſinoe the act of Parliament 1696, for writing of contracts 
and other evidents book-ways. 

« The Lords found the probation adduced not relevant to annul the 

« tailzie.“ 

The ſaid Anna Livingtoun infiſted in the ſecond reaſon of her reduction 
with concourſe of Mrs Margaret Menzies, viz, That the firſt tailzie was 
revoked by the ſecond, and by a ſeparate revocation on the back thereof as 
abovementioned, and that by virtue of the faculty contamed in the firſt 
tailzie. 

It was alledged : imo, The firſt tailzie was made in liege pouſtie when men 
are only in capacity to diſpoſe of their heritage, and what is then delibe- 
rately done cannot be revoked on death- bed, for dying perſons praeſumptione 
juris et de jure are weak and unfit ; fi quis in infirmitate pofitus in lecto terram 
ſuam diſtribuere ceperit quod in ſanitate facere noluit, hoc potius ex fervore ani- 
mi quam mentis deliberatione feciſſe videtur. Lib. 2. Cap. 18. Majeſt. And 
in this caſe, the defun& never deſigned the ſucceſſion to either of his ſiſters 
or their iſſue when he was in health, and the purſuer is of his name and his 
blood, being couſin- german and the heir male's brother. 24, The faculty 
reſerved in this caſe does not ſo much as mention a power to exerciſe the 
ſame on death-bed, which would not be relevant tho' it did, but much 
leſs can ſuch a general clauſe be further extended than to a deliberate 
alteration or burdening in liege fouſtre, for lifetime in this caſe is a term 
contradiſtinct to death-bed, L. 2. Cap. 18. of the Majeſty, Quamvis autem 
generaliter cuilibet liceat de terra ſua rationabilem partem pro voluntate ſua cui- 
cunque voluerit in vita ſua donare ; in extremis tamen agenti hoc nulli hacte- 
nus permiſſum eſt. And the deciſions of the Lords do clear that ſuch re- 
ſervations cannot intitle a party to exerciſe a faculty on death-bed, as was 
found 25th February 1663, Hepburn of Humbie contra Hepburn, where 
the heir male reduced a diſpoſition on death-bed in favours of the diſ- 
poner's only daughter and heir of line, albeit the antient deſtination of the 
eſtate to the heirs of line had only been altered by the diſponer's contract 
of marriage, which bore a faculty to alter at any time during life, but not 
in articulo mortis. The like 24th June 1672, Porterfield contra Cant, where 
a grand-mother having taken ſecurity to herſelf and her grand-children, 
with a faculty to alter at her pleaſure, which ſhe exerciſed on death- 
bed in favours of her ſon who was her heir, yet the deed was reduced at 
the inſtance of her grand-children. And in the known caſe of Davidſan 
contra Davidſon decided in the 1687, where a father acquired a right of 
lands in favours of himſelf in liferent and his eldeſt ſon in fee, with a fa- 
culty to alter, ſell and diſpone at any time during his life, ac etiam in arti- 
culo mortis, and having accordingly altered on death-bed by diſponing 
in favours of his ſecond ſon, yet the Lords found that the eldeſt could not 
be prejudged by a death-bed deed. By all which it is clear that the Lords 
deciſions have not allowed the old and excellent law of death-bed to be e- 
luded upon pretence of any ſuch faculties or reſervations which are not 
conſiſtent with the law of death-bed. It is true there were other deciſi- 
ons condeſcended on by the purſuer, where the Lords have ſuſtained death- 
bed deeds ; but there is a clear diſtinction doth ariſe by obſerving the de- 
ciſions on both ſides, v/z. That where the exerciſe of the faculty reſerv- 

| ed 


— + 
— - 


c— — 
—— 


* — * — > - 
. . - ____ 
— 5 —_ 


— 


n — 


. 
: 
. 
. 
; 
1 
4 4 
: 
1 


— — 2 = 

_ =  - 
— 
ad ow 5. 


* 
"=> 


— — 
— 


—— 


— 2 
—— - 


* 8 — h Ta — ry —— 
* =_ r 
. 4 - * 


8 LES 
2 * 


* N = 4 = 
= ISS DARE fo 


— r 


— 


= x 
— a 


2 2 — E ˙²˙ I”. — x PROT 8 — 2 ˖ xd ˙—— 
— = — SIS... an —_—_ * Do ES - oo — 
* 


„ 7 
—— 
——— —— 2 


| £8 7 


ed on death-bed ;:mports a total alteration, and doth wholly enervate the 
heir's right, there the Lords do not ſuſtain the death-bed deed ; but a- 
gain, where the exerciſe of the faculty is but a moderate burden upon the 
. conſiſtent with the fee and ſucceſſion, there the deeds are ſuſtained. 

It was replied for the purſuer : 190, In general, as to all the deciſions, and 
the caſe ſtated in the Majeſty, they relate to heirs in the inveſtiture by public 
and ſolemn rights and deeds, which are of their nature more firm, and lets 
to be touched on death-bed for the ſecurity of the ſucceſſion; but here the 
firſt tailzie quarrelled was made in prejudice of the heir of the inveſtiture 
truly after his death-hed fickneſs, which was a decay, albeit in the con- 
ſtruction of law it was in liege pouſtze, being 61 days before his death, and 
It was private without the knowledge and advice of any of his friends, eli- 
cite by the writer of it, who inſert his own fon as the firſt heir, being a 
remote relation, kept latent and always in the defunct's cuſtody and 
power, and no infeftment ever followed upon it, and as he might have 
cancelled it, ſo he might alter, revoke or burden it with any deed ſignify- 
ing his pleaſure; and if the cancelling of any ſide- ſeription had been in- 
ſtructed to have been done with intention to have annulled it, the Lords 
would have reduced it on that ſingle ground. 249, Where rights are made 
in favours of the heirs of the inveſtiture with ſuch faculties to burden on 
death- bed, ſuch faculties do prove ineffectual, becauſe the heir can repudiate 
ſuch diſpoſitions or tailzies, et emiſſa cauſa teſtamenti ſuccedere eb inteſtato, 
which a ſtranger can never do. 31, There is no difference in law whe- 
ther the faculty bear etiam in articulo mortis, or not, if it bear at any time 
during lifetime; for no man reſerving ſuch a faculty can be preſumed 
to reſtrict it to health, and more eſpecially in this caſe where the proviſi- 
on runs in theſe terms, that the deed ſhould have no effect during his life- 
time, and that it ſhould be lawful for him at any time during his lifetime, 
Sc. where lifetime being twice expreſſed in the clauſe, it muſt have the 
ſame ſignification in both, and in the firſt part, it is capable of no other 
conſtruction than to the laſt moment incluſivè. 

40, As to the particular deciſions, that of Humby's was tranſacted before, 
as the deciſion mentions, and the heir male's right was conſtitute by a pub- 
lic and ſolemn contract of marriage; and that of Porterfie/d did only bear 
revocable during pleaſure, and neither mentions lifetime nor death-bed ; and 
Davidſon was a caſe where the alteration was in prejudice of the heir male 
and of line on death-bed, in which nevertheleſs the Lords were much di- 
vided, becauſe the fee had been taken originally to the eldeſt fon with a 
faculty to the father to alter, ſo he was to be conſidered as a ſtranger heir, 
who could not ſucceed but by the tailzie, nor quarrel the conditions and 
faculties of it; but as ſuch a deed in favours of the eldeſt ſon would have 
made him heir paſſive per preceptionem, ſo it is to be confidered per fidtio- 
nem brevts manus, as it the father had acquired the right originally to him- 
ſelf and diſponed to the ſon, and the ſon and heir was allowed to quarrel. 

570, There are many deciſions which favour the purſuer, and eſpecial- 
ly all that have occurred of late, 26th June 1662, Dame Margaret Hay con- 
tra Seton of Barns ; 22d June 1670, Douglas contra Douglas; February 1686, 
Brown contra Congleton ; February 1687, Lady Keith contra Congleton ; 3 1 8th 
February 1706, Bertram of Niſbet contra Weir of Stonebyres, in which laſt 

caſe the heir male and of line was found liableto the burden of provifions on 
death-bed, becauſe he had not entered ab inteſlato, but poſſeſſed by virtue 
of 


„ 


of a right bearing power to burden at any time during life, and did not 
bear in articulo mortis. | 

« The Lords found the firſt tailzie revocable and revoked, but did not 

« determine whether the revocation on death-bed ſhould only annul 

« the tailzie and leave the ſucceſſion to deſcend ab inte/tato, or if the 

« ſaid revocation of the tailzie would alſo convey the right of ſucceſ- 

« ſion to Mrs Margaret Menzies and the other heirs mentioned in 


« the revocation and ſecond tailzie.” 


N? LXXXVII. January 2. 1708. 
Dame ELISABETH M*KENZTIE and her Huſband 
againſt | 
My Lord MOUNT STEWART. 


The neareſt Heir exiſting the Time of the Devolution of the Succeſſion and Ser- 
vice admitted without Suſpending the Service during the Paſſibility of a near- 


er Heir. 


8 IR George M*kenzie of Roſehaugb tailzied his eſtate in favours of his 
only ſon and the heirs male of his body, which failing to the heirs 
male of his own body, which failing to any perſon or perſons he ſhould 
nominate, appoint or deſign by a writ under his hand at any time during 
his life, and by nomination relative to the tailzie of the ſame date failing 
iſſue of his own and his ſon's bodies; and in regard his daughters of the 
firſt marriage were already provided, he deſtinates the ſucceſſion to the ſe- 
cond and younger ſon procreat or to be procreat of the body of the Lady 
Bute his eldeſt daughter, and failing of her to the ſecond or younger ſon 
procreat or to be procreat of the Lady Langtoun his younger daughter, 
which failing to the only ſon of the Lady Bute, which failing to the only 
fon of the Lady Langtoun, &c. 

Sir George and George his eldeſt ſon having deceaſt without heirs male 
or female after the date of the tailzie, and the Lady Bute being dead, lea- 
ving only one fon, the Lord Maunt Stewart ; and the Lady Langtoun ha- 
ving but only one ſon, but being yet alive, and now married to Sir James 
Mckenzie by whom ſhe has yet no ſons, the Lord Mount Stewart the only 
ſon betwixt the Earl of Bute and the eldeſt daughter takes out brieves for 
ſerving himſelf neareſt heir to George M'kenz1e the laſt fiar. 

Dame Eliſabetb M*kenzie the ſecond daughter and her huſband raiſe a 
declarator that there can be no acceſs to the Lord Mount Stewart to ſerve 
ſo long as there is hope of a nearer heir, viz. a ſecond ſon of her body. 

The Lords having appointed aſſeſſors to the macers, who having reported 
the debate in that declarator for ſtopping the ſervice, and thereupon a hear- 
ing being allowed in praeſentia and — it was alledged for the 
Lord Mount Stewart, that the neareſt heir exiſting the time of the devolu- 
tion of the ſucceſſion is only conſidered by the civil law and ours, for 
which the laws and practice of both were cited, and eſpecially by our law 
a father ſucceeds to his ſon failing brothers or ſiſters of the ſon, alheit in 
that caſe there muſt always be a nearer heir in ſpe ; for if the father ſhould 


have a fon or daughter, that ſon or daughter would be nearer to the de- 
i ; ceaſt 
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ceaſt ſon, or if a ſon ſhould die, leaving a brother or ſiſter conſanguinean, 
his father and mother being till on life, the brother or ſiſter conſanguinean 
would ſerve, tho' there be a nearer heir in ſpe, viz. a brother or ſiſter b 
both bloods. 2%, The preſumed will of the defunct ſhould regulate this 
caſe and all others of the like nature, and no man is preſumed to be wil- 
ling that he ſhould be unrepreſented for any period of time, much leſs for 
ſuch a long courſe as might happen; for in this particular cafe both the 
daughters were but young when this tailzie was made, and their brother 
a very tender child from his birth ; now ſuppoſe he had died a child, and 
that both the daughters had but each an only fon, as it did truly happen, 
neither of theſe ſons could have ſerved till after the deceaſe of both the 
daughters; for tho' by the common courſe, a woman has no children af- 
ter fifty, yet by the preſumption of law the ſucceſſion would be ſuſpend- 
ed to the death of the longeſt liver, tho' ſhe attained to a hundred years of 
age, which no man will allow in his ſucceſſion. 379, During all this 
uncertainty the property would be in the clouds, or dominum ſine domino, 
there would be no ſuperior to enter his vaſſals, or no vaſſal to be entered 
by the ſuperior in that property, no debtor to pay creditors nor to be ſub- 
ject to any action, nor no creditor to receive payment, or proſecute neceſ- 
ſary actions. 470, The ſtyle of the brief is to inquire Qurs ef legitimus 
et propinquier haeres, which only can be retoured for my Lord Mount 
Stewart, and our ſtyle, which is much to be regarded, takes no notice of 
poſſibilities. | 
To all which it was anſwered : Imo, That the tailzie calls the ſecond 
ſon of either daughter before the eldeſt or only ſon, and the expreis will 
of the teſtator or maker of the tailzie is the rule of ſucceſſion. It is ac- 
knowledged, there are ſeveral laws which import that the neareſt heir at 
the time of the devolution of the ſucceſſion is admitted; and alſo exam- 
ples, as in the caſe of a father's ſucceſſion, where the ſervice would not 
be ſuſpended upon the hope or poſſibility of a nearer heir: but the cita- 
tions that are to be found in the civil law, -or the examples that have been 
or can be condeſcended on in ours, are only in puris inſtitutionibus, or 
in ſucceſſione ab inteſtato, but in conditionalibus inſtitutionibus, it was other- 
wiſe by the civil law, and there is not a more ample liberty of diſpoſing 
in any nation than in Scotland by our tailzies, which can be made in ſuch 
terms and upon ſuch conditions as the maker pleaſes; and here the ſub- 
ſtitution being /bertrs naſcituris, it is a conditional ſubſtitution, for it is al- 
ways uncertain till the event whether or when theſe children ſhall exiſt, 
and the maker of the tailzie his pleaſure being to call heirs unborn to his 
ſucceſſion in a certain order upon implied conditions, the order muſt be 
obſerved, and the ſervice ſuſpended until the condition be purified, or 
the poſſibility ceaſe. | 
2do, As oft as this caſe has occurred, ſo oft has it been found by the 
Lords, that the hope of a nearer heir did ſuſpend the preſent ſervice of a 
remoter, as in the famous caſe of Sir MVilliam Bruce donator to the nonen- 
try of the eſtate of Leven, for the behoof of the Earl of Rot les againſt 
David Meluil, now Earl of Leven, where all the inconveniencies now al- 
ledged, and all that is now obſerved was pled by as famous lawyers and 
with as much learning, eloquence and zeal, as any caſe that hath happen- 
ed, and was determined by the bench in favours of the heir in ſpe, and 
the ſervice ſuſpended 22d February 1677; ſo that the purſuer repeats and 
oppones that caſe, and the pleading there ſtated, in which indeed it r 
pene 
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pened that Sir George M*tenzze her father was employed as a lawyer for 
the remoter heir, in which his learned pleading in Latin is yet extant, 
which does evidence much eloquence, but nothing of his private opinion, 
or otherwiſe he would have provided better for that caſe. And there a- 
riſes a notable argument from the nomination itſelf, that Sir George in- 
tended the rule expreſſed to be inviolably obſerved, without anticipating 
the order of ſucceſſion on any account ; for there he provides, that if at 
the devolution of the ſucceſſion there happened to be a ſecond ſon exiſting 
of the ſecond daughter, and but one ſon of the eldeſt, in that caſe the ſe- 
cond ſon of the ſecond daughter is to be admitted and to denude in favours 


of the ſecond ſon of the eldeſt daughter in the caſe of his after exiſtence. 


It had been as eaſy to have declared in general that the remoter heir ex- 
iſting at the time of the devolution ſhould have been admitted, if that had 
been intended, but ſeeing he who had the very caſe ſo fully in his mind, 
did provide againſt the ſuſpenſion of the ſervice in one event only, it is 
plain he intended the rule in all other cafes ſhould take place, and in this 
the exception. A further argument ariſes from the ſame nomination, in 
which it is provided, that if the eldeſt ſon of either daughter ſhould be cal- 
led to the ſucceſſion, and have two or more ſons, then the ſaid eldeſt fon 
ſhould be holden to denude in favours of his own ſecond fon, where the 
ſecond ſon of the only fon deſcended of either daughter is preferred to the 
ſecond ſon of both the daughters, tho' the ſecond fon of both the daugh- 
ters be preferred to the ſucceſſion before the only fon of either, whereof 
the realon is plainly this, becauſe Sir George did not ſuppoſe that the el- 
deſt ſon could be ſerved till both the daughters were dead, and thereby 
no poſſibility of a ſecond. 

The only caſe more of this nature that happened to fall under the Lords 
conſideration, was that of Weir of Blackwood againſt Major Ballantyne, 
where Blackwood having provided the ſucceſſion to the heirs to be procreat 
betwixt Major Ballantyne and Marion Weir his daughter, which failing to 
her heirs by another marriage, and failing of theſe to Major Ballantyne and 
his heirs, and Major Ballantyne's marriage diſſolving by his death without 
iſſue, his heirs were the neareſt exiſting, yet the ſucceſſion fell to the heirs 
afterwards procreat betwixt Milliam Lawrie tutor of Blackwood and the ſaid 
Marion Weir. © 

This is alſo agreeable to the civil law according to the opinion of very 
famous lawyers, as Peregrinus Art. 22. Num. 73, 74, 75, and 76; and 
Viet. F. ad titulum de haeredibus inſtituendis, Art. 12. And as to the incon- 
veniencies alledged, a curator ons anſwers them all, for this curator will 
ſuſtain the perſon of the heir in all actions, defences and ordinary admini- 
{tration as well as tutors or curators. 

And as to the ſtyle of brieves, they concern only ordinary caſes, but 
ſuch events as happen from conditional or extraordinary clauſes of tailzies 
are exceptions from the rule. 

It was replied: The ſecond ſon of either daughter is undoubtedly firſt 
in the order of ſucceſſion, if he had exiſted at the devolution, but there 
is no imaginable reaſon, nor any deciſion for ſuſpending the ſucceſſion, 
except in the caſe of the Earl of Ratbes, and the reaſons there or now in- 
ſiſted on are of no ſolid weight; for it is acknowledged, that by the civil 
law in puris inſtitutionibus vel ſubſlitutionibus, the ſucceſſion was to be con- 
ſidered as at the time of the devolution, and by our law the ſucceſſion 
falls to the neareſt exiſting ab inteſtato, tho there be a nearer in ſpe; and 

| in 
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in ſucceſſions by tailzies or in conditional inſtitutions the caſe is no other- 
wiſe ; but this diſtinction is only an invention, ſupported neither by rea- 
ſon nor authority; for what is the rule of ſucceſſion ab inteſtato but the 
preſumed will of the defun& that he would call his neareſt heirs to the 
lucceſſion, and if that preſumed will do call the neareſt heir exiſting, tho 
there be a nearer in ſpe ab inteflato; for what good reaſon can it be ſuppoſ- 
ed, that in a ſucceſſion by a tailzie it ſhould be otherwiſe. It cannot be 
pretended that the maker of the tailzie foreſeeing this event has made a 
ſpecial proviſion for it, that is to ſay, he has not thought fit to add a clauſe 
to his nomination, that if in any caſe it ſhould happen that there were a 
nearer heir in ſpe, the ſervice of the heir exiſting ſhould be ſuſpended ; 
there indeed the expreſs declaration of the defunct's will would afford an 
argument rather to introduce a curator bonrs for obviating the evident in- 
conveniencies, than that the ſucceſſion ſhould be carried contrary to the 
declared will of the diſponer; but to infer a preſumption of the defun&'s 


preſumed will from the tenor of ſuch a nomination as this, is without all 


colour of law or reaſon, and utterly inconſiſtent with what is yielded, viz. 
That in ſucceſſions ab inteſtato, or otherwiſe than by tailzies, the neareſt ex- 
iſting takes place ; for in the caſe above ſtated of a father ſucceeding to his 
own fon as the neareſt heir exiſting preferable to a nearer heir which might 
afterwards be begotten of the father, or in the caſe of the ſuccefſion of a 
brother conſan guinean preferable to a brother of both bloods which might 
Happen to be afterwards begotten of the bodies of the father and mother of 
the defunct ; in both theſe caſes the line of ſucceſſion is certain, that by 
our' law the neareſt exiſtent is preferred, and by the very ſame reaſon, and 
in this caſe, and in the caſe of all heirs of tailzie, the neareſt exiſting muſt 
be preferred, becauſe the father or brother conſanguinean are called to 
the ſucceſſion by the tenor of the inveſtiture, as being either in favours of 
heirs male or heirs of line, which inveſtiture by our cuſtom contains inſti- 
tutions and ſubſtitutions as the fiar pleaſes, and when any of theſe ſub- 
ſtitutions cuts the natural line, it is called a tailzie. Seeing therefore the 
neareſt heir exiſting in the line of the inveſtiture is called to the ſucceſſi- 
on, the neareſt heir of tailzie by neceſſary conſequence is alſo called, a tail- 
zie made by the fiar being the warrant of the inveſtiture; in which we 
differ from the civil law, whereby all the ſubſtitutions did evaniſh the mi- 
nute that the heir inſtitute entered heir, and failing that heir the ſucceſ- 


ſion did devolve to his neareſt heir, and not to the perſon ſubſtituted by 


the teſtator. | 

And as to former deciſions, two have only occurred which have any re- 
lation to this caſe; one in the ſucceſſion of Blackwood, which is fully re- 
lated by my Lord Stair, both in his Inſtitutions, and the Earl of Rothes's 
caſe, and it is evident that there the neareſt heir exiſting, viꝝ. Major Bal- 
lantyne's heir, was admitted to the ſucceſſion without waiting for the heir 
in ſpe, and the nearer heir having afterwards exiſted, the queſtion then oc- 
curred how far the remoter heir was. bound to denude, which clearly 
demonſtrates that the remoter heir was in 7itulo, which is all the queſtion 
here. | 

In the Earl of Rothes's caſe, it was indeed otherwiſe determined; but 
that was a ſingle deciſion, in which the Lords were much divided, as my 
Lord Starr doth obſerve ; and there being deciſions on both ſides, the mat- 
ter is now to be determined according to the grounds of law, in ſuch 


manner as there may be a known rule in time coming. If there were need 
for 
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for ſpecialities, this being gquaeſtio voluntatis, Sir George M'kenzte's opini- 
on was well known in the caſe, and excellently expreſſed in his learned 
Latin pleading publiſhed by him ſeveral years after the decihon, and tranſ- 
mitted by him to the moſt famous lawyers abroad, and his opinion is alſo 
clear in this matter by a treatiſe upon tailzies. 

And as to the arguments inſiſted on from other clauſes of the nomina- 
tion, as that in a particular caſe he calls the neareſt exiſting, and obliges 
them to denude in caſe of a nearer ; and that in caſe of the ſucceſſion of 
an only ſon of either daughter, it is provided that the only ſon ſhould de- 
nude in favours of his own ſecond fon, which is adduced as an argument 
that Sir George did not ſuppoſe that the only ſon could ſucceed, while there 
was hope of a ſecond ſon of either daughter, becauſe it is not provided 
that the ſaid only ſon ſhould denude in favours of a ſecond ſon of either 
daughter who was nearer, but in favours of his own ſecond ſon a remoter 
degree when he ſhould happen to exiſt : | 

It is anſwered : Imo, Sir George did provide particularly in the caſe 
that occurred to his thought, that there ſhould be no ſuſpenſion in the ſer- 
vice, and yet in that caſe the nearer exiſting afterwards ſhould have the 
benefit of the ſucceſſion, which was ſet down for an example of the rule, 
but no ways as any exception from it; and the true occaſion of that clauſe 
was, that at the making of the tailzie his ſecond daughter had two ſons 
whereof the youngeſt is fince dead, and the eldeſt had but one. 24s, As 
to the caſe of the ſucceſſion of an only ſon, the clauſe runs thus: In caſe it 
ſhall happen the ſecond ſons of my eldeſt or ſecond daughters, or their de- 
ſcendants, to ſucceed to the eſtate of Bute or Langtoun reſpefive, or if my 
eſtate ſhall fall to either of their eldeſt ſons according to the order of ſuc- 
ceſſion abovementioned ; then and in theſe caſes, or either of them, and for 
preſerving of my eſtate intire and diſtin& without confounding with theirs, 
it is hereby provided, that when the ſame perſon ſhall happen to ſucceed 
both to my eſtate and to the eftate of Bute or Langtoun, then, if the perſon 
fo ſucceeding ſhall have a ſecond ſon, or how ſoon he ſhall happen to have 
a ſecond ſon, he ſhall be bound to denude. Which clauſe affords no argu- 
ment or inſinuation, as if Sir George preſuppoſed the poſſibility of a ſecond 
ſon by the deceaſe of either daughter had ceaſed, becauſe one part of the 
clauſe ſuppoſes the ſecond ſon of either daughter to have ſucceeded, and 
that by the deceaſe of his elder brother his paternal eſtate did alſo concur 
in the ſame perſon with Sir George's, in which caſe he does not ſo much 
as think fit to oblige the heir of tailzie ſo ſucceeding to both eſtates to de- 
nude in favours of another degree that would have been preferable, if 
aa perſon ſo ſucceeding his elder brother had deceaſed before the ſuc- 
ceſſion. 

And as to the citations from Peregrinus and Voetius, it is anſwered : Imo, 
Peregrinus affirms no ſuch thing as is alledged, but relates the opinions of 
ſeveral Doctors, and that the general opinion is, that the neareſt heir ex- 


iſting has acceſs to the ſucceſſion, and relates the opinion of one particu- 


lar Doctor and his reaſon, dut does not deliver that as his own opinion; and 
the caſe ſtated by Voetius is of a ſubſtitute, where there is a pœbumus of a 
nearer degree in utero, in which caſe the entry is ſuſpended, and very 
good reaſon, quia pro jam nato habetur, and in that ſhort interval a curator 
bonis ſuſtains the perſon of the heir. 
20, If any thing could be found either in the civil law or in the opini- 


on of lawyers upon it, it would import little in this caſe; becauſe our ſuc- 
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ceſſions are wholly upon other rules and ag ; for, by the civil law, 
all ſubſtitutions evaniſhed by the entry of the heir, and the ſucceſſion af. 
terwards deſcended in the line of the heir and not of the teſtator, unleſs 
that the heir did alter the lineal ſucceſſion by another teſtament ; and 
therefore there might have been a peculiar reaſon to have a more ſpecial 
regard to the deſign of the teſtator in the entry of the firſt heir, and if his 
deſign to ſuſpend the ſucceſſion could by any circumſtance be collected, it 
was more reaſonable to have ſuſpended the ſucceſſion by that law than by 
ours; for by our tailzies, the line continues in the order and upon the 
conditions expreſſed by the maker of the tailzie, without regard to the li- 
neal ſucceſſion of any of the heirs of tailzie further than they are called 
by the terms of the tailzies. And ſeeing it is acknowledged, that by our 
law a father will ſucceed to his ſon, or a brother conſanguinean to his 
brother, preferable to a nearer heir in ſpe that may be begotten of the fa- 


ther and mother of the defunct and that the father is called to the 


ſucceſſion by the terms of the inveſtiture or tailzie as the neareſt heir ex- 
iſting, and that by the preſumed will of the firſt maker of the tailzie, there 
cannot remain any ſhadow of debate in this caſe which is intirely upon 
the ſame foundation, unleſs ſome clear evidence or document could a- 
riſe from the tenor of the tailzie or nomination, which in this caſe can ne- 
ver be pretended. | 
The ſtyle of the brieves are alſo very much to be regarded, and the 
Lords have ſuch conſideration of ſtyles, that they annually enjoin the 
writers to the ſignet to obſerve them, and do cenſure writers, when they 
deviate from ſtyles without ſome poſitive law or direction. | 
« The Lords repelled the declarator, and allowed the ſervice of the 
e neareſt heir exiſting to proceed, in which they were unanimous, 
te and did not proceed upon any ſpeciality either of Sir George M*ken- 
« gie s private opinion, or upon any particular clauſe in the nomina- 
<« tion, but upon the general ground, that in inſtitutions and ſubſtitu- 
e tions by tailzies the neareſt heir exiſting at the time of the devo- 
e Jution of the ſucceſſion and ſervice is by the preſumed will of the 
e defunct preferable, which they reſolved to follow as a rule in time 
« coming; but left the queſtion intire, how far the remoter heir 
« ſerved might be obliged to denude in caſe of the after exiſtence 
of a nearer heir of tailzie.” | 


Ne LXXXVIII. January 27. 1708. 
Dame FE AN NISBET 
againſt 
ROBERT SCOT of Harden. 


The Heir as neareſt of Kin, preferred to the Office of Executor in C ___ 
with the Relict, who had a general Diſpoſition from her Huſband of the 
whole Moveables. | 


BY contract betwixt the deceaſt Sir William Scot of Horden and the ſaid 
Dame Jean Niſbet in the year 1688, the ſaid Sir William, failing heirs 

of the marriage, aſſigns, transfers and diſpones in favours of his Lady all 
and 


11 


and ſundry moveables debts and bonds, houſhold-pleniſhing, utenſils, 
domicils, filver and gold coined and uncoined, and hail other moveable 
and executry whatſoever that ſhall happen to pertain to Sir William 
the time of his deceaſe, to be diſpoſed by her, her heirs executors or 
aſſignies at their pleaſure ; and his Lady in the like terms transfers, aſ- 
ſigns and diſpones to him in cafe he ſurvive ; and the contract bears, that 
both parties by a ſolemn oath in preſence of Almighty God oblige them- 
ſelves never to quarrel the ſaid mutual rights, and that the party ſurviving 
was to have the undoubted right to the whole moveables failing children, 
and the one half in caſe there were children, obliging them to warrant the 
ſaid diſpoſition from their reſpective facts and deeds, but no ways to pre- 
judge creditors whoſe moveable debts were contracted preceeding that 
date; and that all debts contracted or to be contracted, or deburſements 
upon the account of any action intended or to be intended at the inſtance of 
Sir William or his Lady againſt the heirs of tailzie and reli of the deceaſt 
Sir Jan Niſbet of Dirleton, ſhould be paid out of the firſt and readieſt of 
the moveables. 

The Lady being ſurviver, moves an edict to confirm her huſband's teſ- 
tament ; which being advocate to the Lords, it was alleaged for the Lady, 
That ſhe ought to be preferred to the office of executry, becauſe the mu- 
tual contract did import a nomination of an executor, in as far as there 
was thereby aſſigned and diſponed to the ſurviver all moveables and exe- 
cutry, to be diſpoſed of by the ſaid ſurviver, or their heirs executors, at 
their pleaſure ; which moſt certainly implies a direct right to the ſubject : 
and there is another clauſe that provides, that the ſurviver ſhall have the 
only and undoubted right to the whole moveables ; which cannot be ex- 
plicated, nor the deſign of the contracters made effectual, unleſs the ſur- 
viver be admitted to the office ; neither can the neareſt of kin have any 
prejudice, becauſe the Lady is willing to find undoubted ſecurity to the 
creditors, and all parties having intereſt, and chearfully to diſcharge all 
debts and burdens to which her right can in law be ſubjected. 

It was anſwered for Harden : That he, as neareſt of kin, has the only 
undoubted right to the office, and hath a moſt peculiar intereſt and bene- 
fit to claim it, becauſe he is heir as well as neareſt of kin, and thereby, 
whoever be the executor, he is obnoxious to the debts; and it is much 
his intereſt to have the ſubject of the executry which is liable for his re- 
lief in his own hand. It is not the proper place to debate how far this - 
diſpoſition of the whole executry per unverfitatem, will alſo be ſubject to 
the whole moveable debts per univerſitatem ; in which caſe the Lady can 
have no benefit by the office, the debts being above the value of the ex- 
ecutry. But it is moſt certain, that, by the expreſs quality of the contract, 
the ſame is burdened with conſiderable debts, to which in law the heir 
is ſubject, and therefore it is his advantage to have the office. 2%, If 
the Lady were admitted to the office, it would not only be in her power 
to pull down ail the houſhold-pleniſhing and moveables that are proper 
for the heir, but, likewiſe to ruin his eſtate, by diſtreſſing the tenants for 
reſts, which are very great, and would make the land waſte, if rigorouſly 
managed by a ſtranger to the family. 30, All theſe conſiderations are 
indeed of no weight, if the defunct had fully and clearly explained his 
mind, that the office of executry ſhould belong to the ſurviver ; but ſeeing 
that was not done, but the plain project of the contract is with relation to the 
benefit and advantage of the executry without any conſideration of the of- 

fice, 
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ice, the common courſe of law ought to take place, and the neareſt of 

kin admitted. It is alſo agreeable to the inſtructions given to the Com- 
miſſioners preferring the neareſt of kin to all creditors ; and a general diſ- 
poſition is no other than the ground of a credit; and whatever in point of 
favour might be alledged againſt a neareſt of kin who were not heir, and 
thereby could neither have benefit by confirming, nor be expoſed to any 
danger by ſuffering the relict to be preferred, yet every thing favours the 
heir qua he is neareſt of kin. Neither does the clauſe impowering the ſur- 
viver to diſpoſe of the moveables import any thing, becauſe that is mere 
ſtyle; and has no reſpect to any pretium affections of the ipſa corpora diſ- 
poned, but merely reſpects the projected benefit and advantage of the exe- 
cutry, and reſolves into an univerſal legacy; and it is no extraordinary 
thing, that one perſon ſhould be nominate executor for adminiſtration, 
and another univerſal legatar to have the whole benefit; and tho' it does 
not happen in this caſe, yet the defunct having only had regard to the be- 
nefit and advantage that was to ariſe to the ſurviver, and having expreſſed 
nothing as to the office, the office falls by the courſe of law to the neareſt 
of kin, who is not expreſly excluded therefrom, and the free benefit falls 
to the Lady by the ſaid diſpoſition, which reſolves in an univerſal legacy. 


Neo LXXXIX. | January 19. 1709. 
p The Inhibiters Adjudgers 

| _ againſt 
The ſimple Adjudgers and Annualrenters upon the Eſtate of Langtoun. 


n D e 1 


An Inbibiter in a Ranking draws ouly ſuch a Share, as would have belonged to 
him if there had been no poſterior Annualrenters. 


F ANGTOUN'S affairs having gone into diſorder in the beginning 

of the year 1690, about the time of his retiring, he grants many he- 
ritable bonds of corroboration, -whereupon infeftments followed before a- 
ny adjudications could be expede, and there were alſo many inhibitions, 
ſome older ſome later, before the granting of ſeveral of theſe bonds of cor- 
roboration ; and the creditors did all generally adjudge within year and 
day. The debts and diligences did far exceed the debtor's eſtate, whereup- 
on a competition of creditors arifing, ſeveral queſtions did occur which 
had never formerly been determined, eſpecially in the ranking of ſimple 
and inhibiting adjudgers and annualrenters, which queſtions were pleaded 
and determined without names of parties, but upon the nature of their 
ſeveral rights and diligences. 

For the annualrenters it was alledged : That their infeftments of annual- 
rent being prior to all the adjudgers, they were preferable, and their an- 
nualrents payable in the firſt place before an adjudger could draw any ſhare 
of the rents. | 

And for the inhibiters, That the ſums in their inhibition muſt be fully 
ſatisfied before the poſterior annualrenters could draw any ſhare. 

And for the ſimple adjudgers on debts anterior to the inhibitions, That 
the ſaid inhibitions could not be any ways prejudicial to their debts, but 
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that they as co-adjudgers with the inhibiters ought to draw the ſame ſhare 
as if no inhibitions had been uſed. | 

Theſe ſeveral propoſitions being all ſeverally founded upon known prin- 
ciples of law, in caſe of competition betwixt any twa of the three contend- 
ing parties, but not reconcileable to one another in the competition of 
ſimple and adjudging inhibiters and annualrenters, which was the caſe that 
lay before the Lords to be decided ; 

The Lords, after many hearings in praeſentia, and very mature delibe- 
ration and reaſoning amongſt themſelves, did at laſt come to eſtabliſh certain 
rules for determining the preſent queſtion, and the like that might occur 
in other proceſſes of ranking, which of Jate had fallen to be more fre- 
quent; and the deciſions more accurate, in regard ot the late acts of Parlia- 
ment anent the ſale of bankrupts eſtates. 

The rules eſtabliſhed by the Lords were theſe, firſt, That an inhibiter 
adjudger did not fimply reduce poſterior annualrenters, but only in as far 
as theſe annualrenters were prejudicial to the inhibiter ; and found, that 
inhibiters would draw ſuch a ſhare of the rents, or in caſe of ſale of the 
property of the eſtate, as would have belonged to him if no poſterior vo- 
luntary rights had been granted ; and found, that anterior creditors ad- 
judging within year and day of the inhibiter could not be prejudged by 
the inhibition ; but that anterior creditors adjudging would draw the 
ſame ſhare of the common debtor's eſtate, as it there had been no inhibi- 
tion uſed. 

By this decifion, the inhibiter did not obtain full payment of the ſums 
in the inhibition before the annualrenter could draw any ſhare, nor did 
the annualrenter loſe all, but a part only ; nor was the annualrenter al- 
lowed to recur upon adjudgers for anterior debts for making up that ſhare 
which the inhibiter reduced and cut off : as for example, ſuppoſe the caſe, 
that the ſubject affected is worth 12000 merks, and that there are three ad- 
judgers par: paſſu for 5000 merks each, and one annualrenter effeiring to 
6000 merks, and that one cf the adjudgers is alſo an inhibiter before con- 
tracting the annualrenter's debt, the diviſion falls thus: the three adjudg- 


ers for equal ſums do firſt divide the 12000 merks in equal parts, whereof 


each draws 4000 merks, and thereby loſe each a 1000 merks; the an- 
nualrenter being a common burden on the ſubject affected, and preferable 
to all the adjudications, claims 2000 merks from each of the three ad- 
judgers, as a ſtock effeiring to his annualrent ; but the inhibiting adjudg- 
er ſtrikes off his claim-by virtue of his diligence of inhibition : but the po- 
ſterior adjudgers having no defence, the annualrenter draws 2000 merks 
from each of them, whereby the inhibiting adjudger gets his full third 
ſhare with the co-adjudgers, but loſes a 1000 merks of his whole ſum, 
and the annualrenter loſes 2000 merks, and gets 4000 merks, and the 
co-adjudgers get each 2000 merks of the remaining 4000 merks. 
According to this rule, the Lords did uniformly determine in all ſub- 


ſequent rankings and fales for ſeveral years, and the rules are found prac- 


ticable in all the variety of caſes that did occur in the ſeveral proceſſes of 
ſale, which have been very frequent ſince that time; but thereafter, in 
the caſe of Caridden, there happened a ſpecial circumſtance, which had 
not been pleaded when the rule was eſtabliſhed, and ſome alteration had 
alſo happened on the bench ſince that decifion ; whereupon the whole 
foundation of that rule and decifion was called in queſtion, and often de- 
bated in pracſentia, and ſeveral bills, = after a review and full conſidera- 
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tion of the caſe, the Lords did proceed upon the ſame foundation, and 
ſtrengthened the former rule. 

Caridden's caſe occurred in the competition of the creditors of Cockburns- 
path, a part of Nicholjon's eſtate, and he being an inhibiter, and alſo an 
adjudger within year and day, The Lords found his adjudication null;“ 
but he inſiſted as inhibiter for reducing the right of ſeveral debts after his 
inhibition, whereon adjudication had been led within year and day of other 
adjudgers on debts anterior, alledging that he could not be wholly ex- 
.cluded while theſe adjudgers on poſterior debts were admitted to a ſhare 
of the price, for he could ſtill adjudge, whereby his 2djudication would 
be drawn back to his inhibition, and always be preferable to ſuch adjudg- 
ers whoſe debts were poſterior to his diligence. 5 

To which it was anſwered : That his adjudication could afford him no 
ſhare, becauſe, ſetting aſide all the poſterior creditors, the diligences on 
anterior debts were far beyond the value of the ſubject of the competition; 
and ſeeing his inhibition could not prejudge theſe anterior debts nor dili- 
gences, it afforded no prejudice to him that poſterior creditors, by their 
diligence, came in pari paſſu to get a ſhare with anterior creditors ; be- 
cauſe tho theſe poſterior debts had never been contracted, Caridden was ut- 
terly excluded, and his inhibition was only a prohibitory diligence, -where- 
upon he could not reduce poſterior debts ſimply, but in ſo far as they 
were prejudicial to his debt, and his after adjudication could not ſtate him 
in the caſe of theſe poſterior annualrenters, ſo as to make the benefit of 
their annualrents accreſce to him. 

Upon the ſeveral debates in that caſe, the Lords at laſt by their inter- 
locutor the 1 5th of February 1698, found that an inhibiter cannot be pre- 
judged by poſterior debts, nor anteriortreditors prejudged by an inhibiter ; 
and found that the contracting of debts after an inhibition, could not be 
profitable to an inhibiter, nor does their diligence accreſce to him ; and 
that therefore Caridden could draw no ſhare of the price of Cockburn's- 

2 
* to theſe rules, all the rankings have ever proceeded uni- 
formly without any contradiction. But of late, in the competition of the 
creditors of Langton, that rule was again called in queſtion ; and, upon a 
petition ſeveral times moved by the inhibiters, a hearing allowed in prae- 
ſentia, in which it was alledged that the rule above ſet down could not 
confiſt with the true effect of an inhibition, which was not only a prohi- 
bitory, but a preparatory diligence ; and that an adjudication coming af- 
ter, whether within year and day of other adjudgers or not, was always 
to be drawn back to the date of the inhibition, ſo as. to remove all poſte- 
rior annualrents or other diltgences on poſterior debts ; and theſe being 
removed, the inhibiter fell to come in to get the full payment of the debts 
in his inhibition, at leaſt to the extent of the voluntary rights, and then 
the annualrenter being preferable by the nature of his right and ſecurity, 
came in the next place to get the full payment preferable to poſterior co- 
adjudgers : as for example, in the caſe formerly ſtated of a ſubject to the 
value of 12000 merks, and three adjudgers for 5000 merks each, and an 
annualrenter effeiring to 6000 merks, the annualrenter, as preferable, 
draws firſt his ſhare of 6000 merks, which is ſet aſide ; ſo the remaining 
6000 merks being divided in three, each adjudger gets 2000 merks; but 
the inhibiting adjudger recurs upon the annualrenter by virtue of his dili- 
gence, from whom he draws 3000 merks more to make up his 5000 

| | merks : 
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merks: then the annualrenter, by the nature of his right, being prefer- 
able to the co-adjudgers, recurs on them, from whom he draws the ſaid 
3000 merks: ſo remains only to the co-adjudgers 1000 merks. 

For inforcing this, the inhibiter inſiſted upon the nature of the dili- 
gence, alledging, That the adjudgers diligence reached nothing bur the 
reverſion over and above the annualrent, which was preferable upon ever 
part of the ſubject adjudged, and therefore the inhibiter getting his full 
ſhare by virtue of his adjudication and inhibition, the annualrent lay upon 
the ſhares of the co-adjudgers; and it often happens, that an inhibiter gets 
a better ſhare by reaſon of poſterior voluntary rights, than he would have 
had without them: as for example; ſuppoſe that in place of a right of 
annualrent, a poſterior creditor had obtained either a proper wadſet, or a 
redeemable right of a part of the debtor's eſtate, and being thereupon in- 
feft, was preferable to the poſterior adjudgers ; in that caſe the inhibiter 
would have an equal ſhare with the co-adjudgers if within year and day, 
and what were wanting would be made up to him, by affecting the wad- 
ſet or right of property made after his inhibition, wherein the co-adjudg- 
ers would have no ſhare nor intereſt, and by that means the full ſum in 
the inhibition would be made up, and he in a much better condition than 
he would have been if no poſterior right had been granted ; and ſuppoſe 
again, that this inhibiter had not adjudged within year and day, he would 
indeed have had no ſhare in the reverſion or ſuperplus with prior adjudg- 
ers, but his diligence would have been drawn back to procure to him full 
payment of the ſums in his inhibition, at leaſt ſo far as the value of the 
poſterior voluntary right did extend to; and there is no reaſon that the 
caſe of an inhibiter ſhould be worſe where there is a poſterior annualrent, 
than it would be if a proper wadſet or partial right of property had been 

ranted. | | 

1 To all which it was anſwered : That there was no reaſon offered to 
make any alteration in the rules laid down by the Lords upon full debate 
and mature conſideration, and of purpoſe to be a direction in the like 
caſes, and which had now obtained by the (pace of eighteen or nineteen 
years, and whereupor every perplexity that has happened in the rankin 
of creditors has uniformly been reſolved, and the rule applied agreeably to 
the principles of law, without injuſtice to the inhibiter, or any cauſe of 
complaint; and as the acts of Sederunt of the Lords of Seſſion are the 
moſt ſolid rules of their deciſions in time coming, ſo few acts of Sederunt 
have ever been made upon fo full and mature conſideration, and to overturn 
it now would imply no ſmall reflection, and ſhake the truſt and confidence 
that the leiges ought to have in their acts of Sederunt and uniform deciſi- 
ons; and it would appear moſt incongruous, that, during the ſpace of fo 
many years, one rale ſhould be followed, during which time more rank- 
ings have been determined than for 100 years before, and that the fame 
rule ſhould be altered now, without the intervention of any new matter 
of fact or material circumſtance, which would put the leiges in a perpe- 
tual uncertainty, and give a juſt grudge to multitudes of creditors, whoſe 
intereſt had been determined on the former rule, and poſſibly occaſion 
the reverſing of many former decreets ; which are all weighty inconve- 
niencies, and ſhould require ſome evident and pregnant conſideration to 
balance them. 


240, As to the rules themſelves, they are moſt juſt and equitable, and 
nothing material objected. 


The 
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The fundamental rules are, 1910, That an inhibiter cannot be prejudged 
by poſterior debts. 2d, That an anterior creditor can no ways be pre- 
judged by an inhibition ; whereas, by what is now pleaded, an inhibition 
would ſtrike more effectually againſt the prior creditor, than the poſterior 
annualrenter ; for tho' the inhibiter recurs upon the annualrenter as poſte- 
rior, the annualrenter again recurs upon the adjudgers whoſe debts were 
contracted prior. to the inhibition ; by which means the annualrenter loſes 
nothing, tho' the inhibition ought only to ſtrike againſt poſterior volunta- 
ry deeds, and the adjudger on prior debts is at the whole loſs, albeit it be 
a moſt certain principle, that an inhibition has no imaginable effect againſt 
anterior debts and diligences following thereupon : ſo that there muſt cer- 
tainly be a fallacy in that reaſoning ; and there is no manner of myſtery, 
or the leaſt difficulty in finding where the fallacy lies, vir. an inhibition is no 
ground of reduction of poſterior debts ſimply to annul them, but only in as 
far as they are prejudicial to the debt in the inhibition; that is to ſay, in 
lo far as the inhibiter falls to draw a leſs ſhare of the eſtate or rents 
thereof than he would have obtained if no poſterior voluntary deed had 
been done ; and an inhibition is merely a prohibitory diligence for remov- 
ing the prejudice of poſterior deeds, but does not give any poſitive right, 
nor {tate the inhibiter adjudger in the place of the annualrenter, ſo as to 
draw a ſhare by virtue of the right of annualrent, as the inhibiter muſt 
acknowledge by his own argument ; for if the inhibiter came in the place 

of the annualrenter, that is to ſay, if the right of annualrent did accreſce 
to the inhibiter, then the inhibiter getting payment in the right of the an- 
nuaizenter, would extinguiſh the annualrent, and conſequently the an- 
nualrenter could never recur upon the co-adjudgers : ſo that the ſcheme 
offered by the inhibiters is inconfiſtent with law and reaſon in every 

circumſtance ; for the inhibiter can never have what was competent to the 
annualrenter, but by coming in his place, and cauſing the annualrent.to 
accreſce ; which were a notion abſurd and inconſiſtent ; and what is urged, 
that an inhibition is not only a prohibitory, but a preparatory diligence, is 
a new invented notion, never heard of in any former caſe, and without any 
foundation in law. | 

And whereas it is alledged : That in the caſe of a proper wadſet, or a 
partial right of property after inhibition, and before the adjudications, the 
inhibiter ſtrikes out the poſterior wadſetter or purchaſer, and comes in his 
place; from which it is inferred, 1, That an inhibiter may have advan- 
tage by poſterior voluntary deeds ; 249, What muſt he acknowledged to 
be in the caſe of a proper wadſet, or an irredeemable right of property, 
ought alſo to hold in the caſe betwixt the competing annualrenter and 
iahibiter : _ 4 | 

It is anſwered : That, in the caſe propoſed, an inhSiter may have an 
accidental advantage in the competition with other creditors by poſterior 
voluntary deeds ; for the inhibiter would not only have a ſhare with the co- 
adjudgers in the reverſion of the debtor's other eſtate, but further would af- 
fect the lands irredeemably diſponed or wadſet after his inhibition, but 
cannot have the like benefit in the caſe of an annualrenter ; and it often 
happens, that by a competition a greater benefit ariſes to ſome creditors | 
than would do, if ſome of the parties competing were out of the field, 
becauſe, in competitions of many creditors, there muſt be general rules 

and foundations in law with regard to the rights and intereſts of the ſeve- 
zal creditors competing, which alter if the rights of ſome or theſe credi- 
tors 
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tors be drawn out of the field: as for example, in the competition betwixt 


an inhibition and a poſtericr voluntary right, without the concourie of 


other creditors, the inhibition is always preferable ; but in the competition 
of many other creditors, the inhibiter may happen to be totally excluded, 
and poſterior rights get a ſhare. i 

To apply this to the caſe propoſed, a proper wadſctter or a right of pro- 
perty of a part of the debtor's eſtate does wholly {ſeparate and let apart the 
wadſet right or the property from the debtor's eſtate in competition with 
poſterior adjudgers, whereby they are intirely excluded from that wadfſct 
or right of property ; but quoad the inhibiter, the wadſet or right of pro- 
perty is null ; and therefore the inhibiting adjudger removing the voluntary 
right by his inhibition, comes to receive the benefit of the voluntary right, 
io far as is wanting to him by his diligence in competition with co-adjudg- 
ers or other creditors ; whereof the reaſon is plain, becauſe ſuch volunta- 
ry rights do in the firſt place wholly exclude adjudgers, not inhibiters, 
and then the competition falls ſingly betwixt-inhib:ters, and poſterior pur- 
chaſers; and in the competition ot theſe two, the inhibiter is ever prefer- 
red; but that makes nothing to the advantage of what is now urged to 
be a rule in the competition of ſimple and inhibiting adjudgers and annu- 
alenters: for 

1,499, The poſterior wadſetter or purchaſer ſo excluded does not recur 
upon the poſterior adjudgers, but only ſufters the loſs, as having reſted up- 
on voluntary rights without diligence, and ſo the rule above ſet down, that 
prior creditors are not preiudged by the inhibition, ſtands ſtill good; where- 
as, in the preſent debate, it is alledged, that as the inhibiter recurs upon 
the annualrenter, ſo the annualrenter alſo recurs upon adjudgers and ante- 
rior debts. | 

2do, There is a manifeſt diſparity betwixt the caſe of an annualrenter 
and a proper wadſetter or purchaſer of a part of the debtor's eſtate by an 
irredeemable right; for the laſt two do entirely divide and ſeparate the 
wadſet or irredeemable right from the remainder of the debtor's eſtate, and 
thereby does wholly withdraw his purchaſe from the poſterior adjudgers : 
whereas an annualrent-right reſembles a ſervitude, and is a burden confiſt- 
ing with the property, and affecting every part thereof; and therefore the 
poſterior adjudgers carry the property ſo affected: and when theſe ad- 
judgers divide the property or the rents, the annualrent which lies as a 
burden is equally proportioned amongſt the adjudgers, according to their 
dividends : but that proportion of the annualrent, which falls upon the 
ſhare of the inhibiting adjudger, is ſtruck off, whereby he gets the ſame 
ſhare that would have fallen to him if there had been no annualrent ; and 
becauſe the ſaid ſhare of the annualrent is cut off by the diligence of an 
inhibition; the annualrenter is at a loſs, and cannot recur upon the ad- 
judgers who did not inhibite, becauſe the inhibition can no more prejudge 
anterior creditors, than poſterior deeds can prejudge the inhibiter; as for 
example, in the caſe above ſtated, of a competition for a ſtock of 12,cc0 
merks, the three adjudgers pari paſſu for 5,000 merks each, get only 
4,000 merks, and the annualrenter effeiring to 6,000 merks, gets 2,000 
merks from each of the two adjudgers who did not inhibite, but draws 
nothing from the inhibiter, as being after his diligence ; and ſuppoſe again, 
that the inhibiter were not par! faſſu with the other two adjudgers, but 


year and day after them, theſe two adjudgers would firſt draw their full 


10,000 merks out of the common ſtock, whereby there would remain 
11 2,000 
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2,000 merks to the annualrenter, and then the annualrenter would draw 
his other 4,000 merks from the two firſt adjudgers, which would make 
up his whole annualrent; but the inhibiter who was not within year and 
day would reduce the annualrent in ſo far as extended to the 2,000 
merks more than fell to the firſt two adjudgers, becaule tho' the firſt two 
adjudgers were preferable as to their 10,000 merks, and in fo far as the 
annualrenter drew from them, the inhibiter was not prejudged ; but as to 
the ſuperplus of 2.000 merks, the competition failing betwixt the in- 
hibiter and a poſterior annualrenter, the inhibiter is intirely preferred; but 
ſuppoſe again, that there were three adjudgers par! faſſu ſtill for 5,000 
merks, and an inhibiter adjudger year and day after for the like ſum, and 
an annualrenter as formerly; in that caſe, the three adjudgers on anterior 
debts would each draw 4,000 merks, and the annualrenter would draw 
2,000 merks from each of them, and ſo obtain full payment; and the in- 
hibiter adjudger not within year and day would get nothing, albeit the po- 
ſterivr annualrenter gets all, as was found in the forecited cafe of Carridden, 
becauſe the inhibiter is not prejudged by the annualrenter, who can never 
compete if the queſtion were betwixt them two; but the whole ſtock 
being affected and exhauſted by preferable adjudications for anterior 
debts, the inhibiter is thereby effectually excluded by his own negligence, 
and the diligence of the other creditors, and is no ways prejudged by the 
annualrenter, who by his preference to the co-adjugder gets his full 
annualrent ; which the inhibiter ought not to envy, and cannot quarrel 
the annualrenter's advantage, not being in defraud and prejudice of him; 
and thus it happens, that in the competition of many creditors, the di- 
viſion being made according to foundations and-principles of law, a volun- 
tary right obtains preference and payment when an anterior inhibiter is 
wholly excluded, not by the annualrenter, but by other competing credi- 
tors; and it is a miſtaken notion of the import of an inhibition to imagine, 
that an inhibition gives any poſitive right, or that the inhibiter 1s prejudged 
as long as he gets-not his full payment preferable to poſterior annualrents, 
for the effect of his diligence is only that he do not get leſs than if thoſe an- 
nualrents had not been granted, or that in competition with voluntary rights 
alone, and without the intervention of other competing creditors, the inhi- 
biter is always preferred to the voluntary right ; but where other-creditors 
come in par! paſſu, or are preferable to the inhibiter, and poſtponed to 
the annualrenter; every creditor draws his ſhare according to the nature 
of his right and diligence. 
The Lords found, that in the competition of ſimple and inhibiting 
c adjudgers and annualrenters, the inhibiting adjudger could only 


reduce the poſterior annualrent in ſo far as he was thereby prejudg- 


e ed, and that he could not claim full payment of the ſums in his in- 
* hibition, before the annualrenter could draw any ſhare in the ſaid 
competition, but could only draw ſuch a ſhare of the annualrents, 
or price, as he would have drawn, if there had been no poſterior 
** annualrent or voluntary right. 
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No XC. January 18. 1710. 


The Magiſtrates of MONTROSE. 
againſt 
Mr ROBERT STRACHAN Schoolmaſter. 
A Schoolmaſter in a Royal Burgh, whoſo Admiſſion bore neither during Pleaſure 


nor ad vitam, found not to be removeable arbitrarily at the Magiſtrates 
F leaſure. 


T H E Magiſtrates of Montroſe, by an act of their Town-council the 
roth Auguſt laſt, declared, That the ſaid Mr Robert Strachan ſhould 


not continue their Schoolmaſter longer than till the term of Martinmaſs 


next; which act being intimate, the Magiſtrates, by another act the gth 
of N vember, declared his School vacant, and decerned Mr Robert to de- 


liver up the keys to the Magiſtrates. ; 

He ſuſpended, and alled;ed : That being admitted Schoolmaſter ſimply, 
and not during pleaſure, he had right to enjoy his office ad vitam aut culpam ; 
and generally gifts to offices are ſo underſtood when not otherwiſe expreſ- 
ſed ; and it were a very great diſcouragement for men who are fitted for 
their employments to be removed ſammarily, without malverſation, and 
eſpecially in Royal burrows, where the change of Magiſtrates happening 
yearly, new Magiſtrates have often new friends to advance; and in this 
caſe, the ſuſpender had ſerved many years as Doctor in the ſame ſchool, 
and thereby given evidence of his capacity, upon which account he was 
advanced; and generally Profeſſors and Maſters of Univerſities are admit- 
ted in the ſame manner, their gifts neither bearing for life, nor during 
pleaſure ; yet ſuch cannot be removed without a fault, as was found in 
the caſe of the Magiſtrates of Edinburgh againſt Mr Andrew Maſſie Re- 
gent in the College of Edinburgh, who was reponed to his office not- 
withſtanding he was deprived by a ſentence of the Magiſtrates. 

It was anſwered: That the Schoolmaſter is the Town's ſervant, 
and not having his place for life, depends intirely upon their pleaſure ; 
and it were of very bad conſequence, if it were found otherwiſe, becauſe 
it might often happen, as in this particular caſe, that the ſchool might 
daily decay to the great prejudice of the neighbouring Gentlemen and the 
inhabitants within the Town, who would be obliged to ſend their chil- 
dren to other places, or loſe the opportunity of their education : which 
was the true cauſe of removing the ſuſpender ; and yet, if there were an 
abſolute neceſſity to prove a malverſation, it were a matter of great dif- 


ficulty, if at all poſſible. 


The Lords found no neceſſity to condeſcend upon any malverſation ; 
* and allo, that the Magiſtrates could not arbitrarily at their pleaſure 
* removetheir Schoolmatiter; but that for any juſt and reaſonable cauſe 
« they might; and ordained the Magiſtrates to condeſcend before 
the —_— upon a juſt and reaſonable cauſe for removing the ſuſ- 
% pender.” 
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January 25. 1710. 


JFOHN ALL ARDICE, and others, 
| againſt 
FORBES of Ballbgie. 


A Hank printed Bond, cbereef the Filler up of the principal Sum, Penal- 
ly, Courſe of Aunualrent, Date, and Witneſſes were not deſigned, found null, 


N the competition of the creditors arreſters of the effects of Forbes of 

Craigie, Ballogie craved preference to John Allardice and the other pro- 
prietars of the woollen manufactory of Aberdeen, becauſe, altho' they had 
the firſt arreſtment, yet the manufactory's bond was null, in reſpect it did 
not contain the name nor deſignation of the inſerter of the ſum, the cre- 
ditor's name, the term of payment, and date and witneſſes. 

It was anſwered : The diligence proceeded upon a printed bond, which 
could not be underſtood to fall under the certification of the act of Parl. 
1681, no more than bills of exchange and receipts granted to tenants, 
which are binding without any other formality than ſubſcription : and it 
is a general practice of ſocieties, to take printed bonds; as alſo it is the 
practice of the collectors of the cuſtoms and exciſe and all the branches of 
the public revenue; neither is it any nullity, that the inſerter of the date 
and witneſſes, &c. is not deſigned; as to which the act of Parl. 1681 pro- 
vides nothing, as was found 3oth November 1683, Watſon contra Scot. 

It was replied : Printed bonds are indeed allowed by practice; but then 
all other formalities muſt be obſerved with the greater exactneſs; for al- 
beit bonds defigning the writer have been ſuſtained, upon condeſcending 
on the inſerter of date and witneſſes, yet here the whole ſubſtantials of 
the bond are blank, ſuch as the debtor's name, ſum, term of payment, 
date and witneſſes, and the remainder that is printed is only for expedi- 
tion in matters of commerce ; but the writer of all theſe ſubſtantials muſt 
be conſidered as the writer of the bond, and neceſſary to be deſigned 
in the writ itſelf, or otherwiſe the bond is null by the a& of Parliament. 

e The Lords found the bond null, unleſs it were condeſcended upon, 

e and inſtructed, that the ſubſtantials were filled up by the debt- 
or; in which caſe as a holograph bond is ſufficient, ſo the defect 
of this bond might be ſupplied in that manner.” 
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againſt 
SUSANNA SIMPSON and Mr DUNCAN WV ITE. 
A Beni with a Saline and an Aſſignatien thereto, found ameng the Debtor's 
papers after his Death, found extinct. 


IN the competition of the creditors of Simpſon of Stonchouſe, there was 
produced an heritable bond by Alexander Simpſon of Stonehouſe to Wil- 
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liam Simpſon his brother, in anno 1657, with an infeſtment following 
thereupon, with an aſſignation in anne 1679 to Suſanna Simpſen his bro- 
ther, the debtor's daughter, for 2,000 merks principal, and to Patrick and 
Alexander Simffons, her younger brethren, for the remainder. 

It was alledged by Rollo of P:whouſe, another real creditor, That Wilham 
Simpſon's bond was extinct, in fo far as the ſame, with the aſſignation 
thereto, were found among the debtors writs, and ſo preſumed to be paid; 
and Mr Duncan White got theſe papers into his hands in manner fol- 
lowing, viz. John Sim ſon, the debtor's ſon and heir, being a weak man, 
ſuffered Mr Duncan White to come into the cloſet where his father's writs 
were when he was ſearching for ſome papers, and the ſaid John S:mpſer 
having the foreſaid bond, ſaſine and aſſignation in his hand, Mr Duncan 
defired to ſee them; which being granted, he refuſed to deliver them, 
but carried them away, and produced them in this proceſs : fo they muſt 
be confidered in the ſame ſtate they were when in the debtor's hand and 
cuſtody, and in/trumenta apud debitor em reperta praeſumu tur ſclu'a. 

It was anſwered : Moveable perſonal bonds retired by the debtor are 
eaſily preſumed paid; but the preſumption can take no place in this caſe, 
becauſe this is an heritable bond, whereupon infeftment has actually fol- 
lowed, and is produced, which cannot be taken off nor extinguiſhed 
without a renunciation, being a real right. 249, In this caſe, there is al- 
ſo an aſſignation granted by the creditor Suſanna Simpſon, Mr Duncan's 
wife and her two brothers; ſo that wherever the bond was found with 
the ſaid aſſignation, it was the evident and right of the aſſigny, which 
might have been recovered by an exhibition, ſeeing aſſignations in the 
hands of third parties are effectual, and delivered evidents for the behoof 
of the aſſignies, more eſpecially in this caſe, the aſſignies being the debt- 
or's own children. 

It was replied : The bond being retired to the debtor became extinct, 
notwithſtanding of the infeftment following upon it ; becauſe the princi- 

al bond becoming null, the infeftment wants a warrant; and a bond in 
the cuſtody of the debtor, tho' intire, is conſidered in the conſtruction of 
law as cancelled and null; beſide, the principal ſaſine was retired with the 
bond, and an extract would not defend againſt an improbation. 

2do, The aſſignation makes no alteration of the caſe, ſeeing the ſame 
was alſo in the cuſtody of the debtor, and as much preſumed to have 
been cancelled as the bond itſelf : for altho' aſſignations delivered to third 
parties diſintereſted do become the evidents of the aſſignies, yet a bond 
and aſſignation delivered to the debtor, becomes his evident, and extin- 

uiſhes the debt, more eſpecially in this caſe, where the aſſignation bears 
a clauſe diſpenſing with the not- delivery, and a power to alter; ſo that 
indeed it was a diſpoſal of the creditor's affairs; and the debtor being his 
only brother and heir by law, his delivery of the bond and aſſignation 
to him was an alteration ; and farther, the delivery of the bond and ſaſine 
did extinguiſh the debt, and it was no great matter what became of the 
aſſignation. 

3710, There is not the leaſt preſumption that the papers were delivered 
to the father for the behoof of his daughter; for the aſſignation being in 
1679, the debtor ſurvived his brother the creditor ten years, and this aſ- 
ſignation never heard of in his time, nor for 16 or 17 years fince his de- 
ceaſe, and never heard of all that while, nor would have been heard of 


but by the weakneſs of the apparent heir, upon the occaſion above men- 
K k tioned ; 
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tioned ; whereas the daughter was married in his own time, and he could 
not have been preſumed ſo falſe to his truſt, as to have cancelled it all 
1 ; 

« The Lords found the preſumption relevant to extinguith the bond.“ 


Ne XCIII. | Diecember 5. 1712. 


ROBERT SMITH 
againſt 
ALEXANDER HOME. 


The Indorſer of a Bill of Exchange preferred to a prior Arreſeer. 


fs EXANDER FORBES draws a bill upon two tenants, pay- 
| ble to Henry Gladſtanes, at Lammas 1709, which the tenants imme- 
diately accepted; Henry Gladſtanes indorſes the bill to Robert Smith, who 
protelts for not payment upon the 10th of Auguſt, and charges with horn- 
ing upon the 22d of the ſame month. 

Alexander Home, a creditor to Gladſbanes, arreſts upon the 17th of J, 
and purſues a forthcoming before the Sheriff of Berwick. In which the 
accepters of the bill appear, and acknowledge the debt, and thereupon 


there is a decreet of forthcoming upon the 4th, and a charge of horning 


upon the 23d of Auguſt. | 

The tenants ſuſpend-upon multiple-poinding ; and tho' the ſubject of 
debate was very ſmall, only L. 62 Scots, yet, for the preparative, the Lords 
appointed a hearing in their own preſence upon the. queſtion of preference 
betwixt the arreſter and the poſſeſſor of the bill; and, after informations, 
the debate was more full on the bench than from the bar. 

It was not much controverted by the parties, and the reaſoning of the 
Lords proceeded upon ſuppoſition, that bills of exchange required not the 
formalities of writers names and witneſſes, and that the indorſation wanting 
date, was preſumed to be of the date of the bill, and fo prior to the arreſt- 
ment, and that there was no neceſſity of intimating the indorſation ; but the 
queſtion remained, whether the preſumption that the indorſation was prior 
could be elided by a contrary probation by the parties oath, that the ſame 
was poſterior to the arreſtment. 

As to which, it was alledged by the arreſter : That his diligence was nexus 
realis, and did affect the ſum due to Gladſtanes his debtor, whoſe indor- 
ſation after the arreſtment, could not put the arreſter in any worſe condi- 
tion, ſeeing he had proſecuted his diligence duly, and obtained a. forth- 
coming before the bill was proteſted ; and it was offered to be proven, 
that the indorſation was not only poſterior to the arreſtment, but even to 
the ſummons and to the decreet of forthcoming. 

It was onſwered for the poſſeſſor of the bill: That inland bills, by the 
act of Parl. 1696, had all the privileges competent to foreign bills; and 
the favour of commerce does require many privileges for the free courſe of 
bills of exchange: that any party ſeeing a bill in the hands of a poſſeſſor 
accepted by a ſolvent debtor, may rely upon an indorſation as current 
money; and there is nothing to be feared as to the tranſmiſſion of that bill, 
upon the account of any exception that might be otherwiſe competent a- 


gainſt 


1 


gainſt the indorſer: therefore compenſation takes no place; as was ex- 
preſsly found lately in the caſe betwixt Campbel and Stewart. In like man- 
ner, ſuch is the favour of bills of exchange, that the Lords, the 12th day 
of December 1711, in the caſe of Sir Jahn Erfein contra William Thon:ſon, 
found, that receipts of a ſum contained in an accepted bill not writ upon 
the bill itſelf, but contained in a paper apart, did not affect the bill; but 
that the ſame bill being indorſed, the poſſeſſor had right to exact the full 
ſum in the bill; reſerving action to the accepter who paid againſt the in- 
dorſer; and the reaſon was, becauſe bills are conſidered as bags of money 
tranſmitted de manu in manum by indorſation, and for that reaſon no 
exception can be admitted that appears not by inſpection of the bill. 

It was re/lied for the arreſter: That the acts of Parl. 1631, and 1696, 
make nothing to the preſent queſtion, for the firſt provides only for ſummar 
execution upon bills of exchange, and that the ſame ſhall bear annualrent, 
and fince the act 1681, the Lords have been very favourable to foreign 
bills, but have not extended all the privileges of foreign bills to inland 
precepts, the ſupporting of public credit not requiring the like privilege 
to inland precepts ; on the contrary, Sir George Mackenzie obſerves, it 
would be inconvenient to encourage inland precepts too much, for then all 
buſineſs would come to be tranſacted by inland precepts, and the ordinary 
ſecurity by bonds neglected. 

2do, The arreſter is preciſely in the cafe of the act of Parl. 1621, in as 
far as he has duly affected the ſubject in competition by arreſtment before 
indorſation, and thereby is intitled to reduce that indorſation as poſterior 
to his lawful diligence; for, albeit the indorſation be preſumed to be an- 
terior to the arreſtment, yet a preſumptive probation can always be elided 
by a poſitive probation in the contrary, and it is offered to be proven, by 
the oath of the poſſeſſor of the bill. that the indorſation was truly poſterior. 

ztio, This extenſion in favours of bills of exchange, would in a great 
meaſure take off the effect of the at of Parl. 1696, anent notour bank- 
rupts ; for bankrupts falling under the deſcription of that act, might diſ- 
pole of their effects, and take accepted bills for the value, and indorſe them 
at their pleaſure, in defraud of all diligence of their creditors real or per- 
ſonal : and what hath been determined in the caſe of compenſation, or 
payments by receipts apart not upon the bills, hath no influence upon the 
preſent queſtion ; for in theſe deciſions no body was concerned but the 
accepter of the bill perſonally, who by acceptance is juſtly undecttood 
to renounce compenſation, and for the favour and currency of bills might 
juſtly be obliged to take receipts of payment upon the bill iticlf ; but here 
the queſtion is with a lawful creditor who has uſed diligence. 

It was duplied for the poſſeſſor of the bill, 1, Law has provided the 
ſame priviledge to inland precepts with foreign bills; neither have the 
Lords by their decifions made any difference, nor is there reaſon to extend 
the privilege of the one more than the other, for bills are the inſtruments 
of commerce as well within the country as in foreign parts, and without 
theſe, traffick could not be carried on from one remote corner of the 
country to another, without carrying money in ſpecie backward and for- 
ward, which would occaſion great delays and hazard in tranſportation ; 
neither can foreign commerce admit of that difference, becaule foreign 
dealers have their factors in Scotland, which factors cannot manage their 
bulineſs without depending on inland bills, which thereby have a great 
connection with foreign trade ; and there 1s no inconveniency that par- 


tles 


11 


ties may be left at their freedom to deal by bonds or bills, for where mo- 
ney is deſigned to lie for the benefit of intereſt, no body will take or give 
bills which require ſpeedy negotiation and diligence. 

As to the ſecond reply founded upon the act of Parl. 1621 ; that act 
does principally relate to diligence affecting lands, and tho' it mention alſo 
arreſtments, that concerns only ordinary « conveyances by diligence ; but 
the favour of commerce may exeem indorſations of bills of exchange 
obtained bona fide from the poſſeſſor not knowing of any interveening di- 
ligence. But indeed the caſe would alter, if it could be alledged that the 
poſſeſſor of the bill did know of an interveening arreſtment before indor- 
tation, for there, there would be fraud upon his part, and the act of Parl. 
1621 annuls deeds in defraud of creditors ; but where the poſſeſſor of the 
bill did S fide acquire, it would be a great inconveniency, and far from 
what was intended by that act, to prejudge his purchaſe. 

3710, As to the act of Parl. 1696 in the caſe of notour bankrupts, the 
law preſumes the caſe of ſuch bankrupts to be known to every perſon prae- 

ſumptione juris et de jure, and therefore the * of bills of e ia 
that caſe behoved to cede. 

470, It is not pretended that the indorſation is gratuitous. 

*« The Lords preferred the poſſeſſor of the bill, in reſpect it was not al- 

* ledged that the arreftment was known to him, or the indorlſation 
* gratuitous in whole or in part.” 


e. December 10. 1712. 


JAMES STEWART and his Factor 
againſt 
ARCHIBALD DOUGLAS of Cavers. 


The Years of Minority are not deducible from the ſeven Years mentioned in 
the 7th aft Parl. 1695 in favours of Cavers. 


AMES STEWART charges Cavers, who ſuſpends on this reaſon, 

that he was cautioner in the bond, and no diligence done within ſeven 
years, and conſequently he was free, conform to the fifth act Parl. 1695, 
whereby it is provided, that no cautioner, tho' bound conjunctly and ſeve- 
rally, ſhall be bound after ſeven years. 

It was anſwered: The charger was minor, and therefore the years of 
his minority are to be ſubduced, and ſo there will not be ſeven years from 
the date of the bond to the charge for payment. 

It was replied : That the years of minority are not to be ſubduced from 
any preſcription except where it is fo ſpecially provided, as will appear 
more clearly from the ſeveral acts concerning preſcription, in which mino- 
tity is always excepted, when it is ſo deſigned by the Parliament, and 
where there is no exception inſert, there is no privilege by law or practice 
allowed to minors, as in the caſe of merchants accompts and actions of re- 
moving; and it is to be obſerved, that in the ſame Parliament there is a 
preſcription of three years in actions of ſpulzie, in which there is an ex- 
ception of minority, but no exception in the caſe of houſe maills, mer- 


chant accompts or removings; and therefore minors were never held to 
have 
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have any privilege in the other caſes wherein there was no exception, 
nor in any other preſcription Where the law did not provide ſpecially 
in their favours ; and even in compriſings, which are penal diligen- 
ces, there was anciently no privilege of minority, till by a later ſtatute 
it was provided that legals ſhould not run againſt minors ; and the act of 
Parliament providing all compriſings within year and day to come in far? 
paſſu, provides no ſpecial privilege to minors not doing diligence within the 
year ; likewiſe the three years allowed for the diligence of creditors of 
defuncts preferable to the diligence of apparent heirs, affords no privilege 
to minors, and there is no example diſtinguiſhing minors from majors in 
point of preſcription, where they are not ſpecially mentioned in the law. 

2do, There is in this caſe no proper preſcription, for here the law pro- 
vides that a cautioner ſhall not be bound after ſeven years; fo that the caſe 
is the ſame by the proviſion of law as if by pation the bond had born that 
quality, in which caſe the cautioner would have been free not by preſcrip- 
tion, but by the nature and quality of his obligation, and the law operates 
as much as paction would have done, and even diligence done within ſeven 
years, does not preſerve the right after the courſe of ſeven years, but only 
tecures the principal and annualrent falling due the time of that diligence, 
which is otherwiſe in the caſe of all interruptions of preſcriptions. 

It was duplied : That by the common law preſcription did not run a- 
gainſt minors, and by the firſt act of Parliament that relates unto preſcrip- 
tion of obligations if not purſued within forty years, there was no exception 
of minority ; nevertheleſs, minors were underſtood to be excepted, as is 
obſerved by Spotſwond, decided anno 1590, The Duke of Lennox contra the 
Laird of Balfour. The caſe was; Cardinal Beton granted a bond to the 
Treaſurer, which was afiigned by the King to the Duke, who thereupon 
purſued the Cardinal's heir, and he a/leaged preſcription. It was anſwered : 
The years of minority were to be deduced, and fince the obligation the 
princes, his authors, were almoſt ever minors. 

It was replied : That fraeſcriptio introducta ex lege did take effect contra 
iþſos minores ; which the Lords repelled. 

2do, Altho' in many caſes of preſcription minors have no privilege, yet 
partietilar reaſons can be given in all theſe caſes which will difference them 
from the preſent queſtion ; and in general, where any benefit is introduced 
by a ſtatute to ſuch as did diligence in the way and during the time pre- 
ſcribed, there the privilege is equally competent ta all, and if minors do 
not obſerve the rules and conditions, the ſtatute takes no place, as in the 
caſe of the creditors of a defunct competing with the creditors of an ap- 
parent heir, or creditors compriſing within year and day; but here there 
being an obligation competent to minors by paction, and the effect of it re- 
ſtricted to a period of time by law, that law being penal upon ſuch as ne- 
gle& diligence within ſeven years, minors ought to be excemed from that 
penalty, and the years of minority ſubduced, at the leaſt they ought to have 
the benefit of reſtitution intra quadriennium utile, ad hunc eſfectum, to reſtore 
them to the benefit that a perſon being major would have had by doing di- 
ligence within ſeven years, that is, that the obligation may ſtand good for 
the principal ſum and ſeven years annualrent, ſeeing this charger did dil 
gence within the quadriennium utile. 

3710, The preſcription of merchant accompts is not ſimple but quaad me- 
dum probandi, and the preſcription in removings is of no prejudice to mi- 


nors, becauſe they can always warn anew. 
L1 It 
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It was ?riplied : As to the practique obſerved by Spoſſievod, it was upon 
a very ſlender debate, and is marked to be praeſente rege, who was the Duke 
of Lennox cedent ; and is a fingle deciſion, fince which many acts of Par- 
liament have been made concerning preſcription, which have cleared that 
the Parliament intended not minors to be farther favoured than was ſpe- 
cially expreſſed in theſe acts; neither is this a caſe of preſcription, as has 
been already obſerved. 
2do, Neither can the minor have the benefit of reſtitution intra quadri- 
ennium utile in this caſe, more than the ſame would have been competent 
if the bond had been qualified in the ſame way as the effect of it is reſtric- 
ted by law, and if reſtitution were allowed in this caſe, it would on the ſame 
ground be competent for reſtoring minors in the caſe of not coming in pa- 
ri paſſu with other adjudgers, or of not doing diligence within three years 
againſt the defunct's eſtate to obtain preference againſt the creditors of the 
heir, and in all other preſcriptions which run againſt minors. 
« The Lords ſuſtained the defence, and repelled the reply of minority, 
and found the charger had not the benefit of reſtitution intra quadri- 
c enmum utile.“ 
February 14th 1713, There was a reclaiming bill againſt the Lords in- 
terlocutor, and anſwers made thereto, but the parties have not ſince inſiſt- 
ed for a deciſion. 
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No XC. December 10. 1712. 


ALEXANDER NAUGHTON 
againſt 
INDRE& RITCHIE. 
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A Bill being drawn on two Perſons per Advice, and accepted by one fimply, 
and by the other for the Half, he who accepted but for the Half found li- 
able in ſolidum. 


N UG HT O N draws a bill of 50 L. Sterl. upon Orem and Ritchie, 

which Orem accepts ſimply, and Ritchie accepts for his half; Orem 
being inſolvent inſiſts againſt Ritchie for the whole ſum in the bill, upon 
theſe reaſons, 110, The bill being drawn upon Orem and him in the 
courſe of exchange, it was underſtood, that they ſhould both be bound in 
ſolidum, and if Ritchie had not been willing to accept he might have ſuffered 
the bill to be proteſted, but ſeeing he did at all accept, he becomes ſimply 
bound, and there is no regard to be had to the adjected quality which was 
unwarrantable. 24, Orem and he were in co-partnery, and wrote joint 
letters, whereof two were produced to Naughton deſiring him to afford — 
credit for the value of a cargo of wine to be put aboard a ſhip then lying 
at Bourdeaux, and promiſing to honour his bills, and the bill bears fer ad- 
vice, and the letter of advice not heing produced, the draught is preſumed 
to be for re- imburſing his advance on the foreſaid commiſſion, 

It was anſwered : The accepter of a bill with a quality is only bound in 
the terms of his acceptance, and the preſenter of a bill if not willing to 
admit of the quality may proteſt for not acceptance, but having made uſe 
of the bill with a qualified acceptance, ought to hold himſelf content 7 
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the terms thereof; and the defender denied the co- partnery, or that he 
was debtor to the drawer. 

It was replied: The letters prove the co- partnery, and obliged both to 
honour Naughten's bills. 2do, The qualified acceptance was occaſioned 
by the bills being ſent to Ritchie in the country; but that cannot prejudge 
the poſſeſſor; becauſe if he had not accepted at all, he would have been 
liable upon the letters produced in ſalidum, and his acceptance for the one 
half can put him in no better condition for the other half than if he had 
not accepted at all. ; 

« The Lords found, that he ought to have accepted ſimply, and that he 

« was liable in ſolidum.“ 


No XCVI. : December 11. 1712. 


The Maſter of the Church and Bridge-work of Aberdeen 
| | againſt 
The Maſters of the King's College. 


A Superior obliged to enter a Society upon a Sale, or pay the Value of the Lands 
holden of him. | 


W” 4+ DREW SKEEN having purchaſed the lands of Hilton by a 
decreet of ſale, diſponed a part thereof to the maſter of the church 
and bridge-work of Aberdeen, who charged the maſters of the King's Col- 
lege to enter him. The charge was ſuſpended on this reaſon, That the 
charger and his ſucceſſors in office are public ſervants to the town of Aber- 
deen, ſo that if the ſuſpenders were obliged to enter him, they ſhould loſe 
for ever all caſualities of ſuperiority, which is againſt the nature of feudal 
rights; for, antiently, feus were given only to the vaſſal, and ſuch heirs as 
were named in the original feu, and the ſuperior was obliged to receive no 
other ; and albeit later laws for the ſecurity of creditors have laid ſuperiors 
under the obligation of — appriſers, adjudgers and purchaſers at 
ſales, yet all ſuch ſingular ſucceſſors are ſubject to the conditions and qua- 
lities of the original feus, and the ſuperior hath the ſame caſualitics upon 
the death of the new vaſſal and upon their delinquencies, as was competent 
to him before, ſo that there is no material prejudice to the ſuperiors by 
theſe later laws: but if ſuperiors were obliged to receive ſocieties, which die 
not, there would be a very material damage to ſuperiors againſt the na- 
ture of their rights, which is as much to be regarded as the right of the 
vaſſal ; and there is no example of obliging ſuperiors to accept ſuch a vaſ- 
tal; and it has been the opinion of our moſt eminent lawyers of old, and 
of late, that in ſuch a caſe, ſome expedient ought to be found for ſalving 
the intereſt of ſuperiors, and particularly of Craig, and of the Viſcount of 
Stair. 

It was anſwered: That albeit antiently ſuperiors were not obliged to te- 
ceive any but the heirs of the original inveſtiture, and there is yet no law 
obliging them to accept reſignations, yet the favour of commerce and cre- 
ditors hath ſo far prevailed, that ſuperiors are bound to receive ſingular 
ſucceſſors by legal diligence by ſeveral laws and acts of Parliament ſince 
the days of K. Ja. III. Parl. 5. Chap. 36. in fine, whereby it is provided, 


that the Overlord ſhall receive the creditor or any other buyer _ to 
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him, paying to him a year's mail as the land is ſet for the time; and 
by poſterior laws the ſame benefit is introduced in favours of adjudgers and 
in favours of purchaſers by ſale; which laws are general, and do not ex- 
preſs nor inſinuate any exception; but on the contrary, the law authoriſes 
ſocieties and incorporations to purchaſe, and affords them action for debts, 
and makes them liable for payment of debts, and conſequently when they 
have occaſion to appriſe, adjudge, or purchaſe at a ſale, they have the be- 
nefit of thoſe general laws; and as there is no decifion obliging ſuperiors 
to receive ſuch vaſſals, there are as few in the contrary, and the practice 
haas favoured incorporations ; for it has never been known that incorpora- 
tions making purchaſes did not obtain entries from the ſuperiors, and it 
would be of very bad conſequence to diſcourage mortifications and pur- 
chaſes by all corporations and focieties, which tend very much for the ad- 
vancing of public policy and pious uſes, and which can have no ſuch ſolid 
ſtock as the purchaſe of land, and neither can an equivalent be conde- 
ſcended upon that could conſiſt with the ſecurity of ſocieties, or have a ju- 
{tice and equality to anſwer the intereſt of all concerned : for if it ſhould 
be propoſed that a truſtee ſhould be named, then queſtions would ariſe how 
another truſtee in caſe of his deceaſe ſhould be entered, or what ſhould 
be the effect of that truſtee's delinquence ; for which there is no rule nor 
analogy in law; neither is the damage of ſuperiors ſo confiderable, for 
the duplication of the feu at the entry of an heir is a mere trifle, and 
non-entry and.eſcheat are the only other caſualities which the ſuperior may 
loſe, and theſe are merely accidental, ſuch as may not happen in 100 
years, and being caſualities ariſing from delinquencies, it is what ſuperiors 
are not to hope for nor expect ; and as to the caſuality of entering ſingular 
ſucceſſors, corporations may ſell as well as buy, or their creditors may ad- 

judge from them, ſo that the ſuperior loſes nothing on that ſide. 
The Lords found the ſuſpender was obliged to enter the charger as 

« any other vaſlal.” | 
The like occured in the caſe of the maſters of the univerſity of Glaſgow, 
who had acquired an adjudication for ſums far exceeding the value of the 
ſubje& adjudged, and Hamilton of Dalziel the ſuperior declining to enter 
the univerſity as being a ſociety, * The Lords found that he muſt either 
« enter the univerſity, or pay the debt conform to the 36th act. Parl. 5. 
« Ja. III. :“ but becauſe the debt exceeded the value of the lands adjudg- 
ed, © the Lords found, that he ſhould only be liable for ſo much of the 
debt as extended to the true value of the lands, which they modified, 
« and gave the ſuperior his choice.“ 
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Ne XCVII. January 16. 1713. 
CAMPBEL of Glenerowall 
| againft 
GRAHAM of Gorthie. 
The Act of Parliament 1696 anent Bankrupts takes Place againſt Indorſation 


of a Bill of Exchange made by a Notour Bankrupt or his Truſtee in Pay- 
ment or Security of an anterior Debt. 


ROBER TCAMPBEL, alias Rob Roy, draws a bill upon Graham 
of Gorthie payable to the drawer, which Gorthie accepted; and the 
' drawer 


„ 


drawer having indorſed that bill to Hamilton of Bardoteie, about the ſame 
time the indorſer broke and fled. Gorthre thereupon raiſed reduction and 
declarator againſt Bardowte, ſetting forth the matter of fact, and occaſion 
of drawing and accepting the bill, vig. That the cauſe of the bill was a 
contract of the ſame date, whereby Rob Roy was obliged to deliver to Gor- 
thie a certain number of Highland cattle; that he had made the like bar- 
gains with a great many Gentlemen who had truſted him with money in 
contemplation of receiving the value in cattle, and having thus amaſſed a 
great ſum of money in his hands, he did moſt fraudulently withdraw, and 
fled without performing any thing on his part, and thereby became un- 
queſtionably a notour and fraudulent bankrupt under the deſcription of the 
act of Parl. 1696 anent bankrupts, and about the ſame time indorſed this 
bill to Bardowre, againſt the faith of this contract. 

Bardowie having indorſed the bill to Campbel of Glenderowall, he char- 
ged Gorthie upon the accepted bill, who ſuſpended on this reaſon, that the 
ſubject of the bill was rendered litigious againſt Bardowie upon the act of 
Parl. 1696. 

It was anſwered : That the proceſs againſt Bardowre, or the act of Parl. 
1696 upon which it is founded can take no effect in prejudice of the char- 
ger, to whom the purſuer's accepted bill was indorſed dona fide, and for a 
moſt onerous cauſe, becauſe bills of exchange are conſidered as bags of 
money not liable to exceptions competent againſt other debts and claims, 
but paſs de manu in manum without the formalities requiſite in other writs, 
as an inſtrument of trade, upon which all dealers reckon themſelves ſe- 
cure; and in this caſe, Bardowre being a truſtee for his behoof, he took the 
conveyance as better for his uſe than money ; for Rob Roy having money 
in hand was ready and willing to have payed the charger the value 
of the bill in money, but having no occaſion for it he thought the bill 
more profitable for him, and he was in bona fide to rely upon it, becauſe. 
the Lords by many deciſions in favours of commerce have exeemed bills 
of exchange from all exceptions competent againſt other debts, particularly 
compenſation (which operates f/o jure againit bonds of borrowed money) 
takes no place againſt bills of exchange, and arreſtments do not hinder po- 
ſterior indorſations to take effect, as was found loth December 1712, Smith 
contra Hume, decided after debate in pracſentia of purpoſe to be a rule in 
like caſes, and an arreſtment being one of the diligences expreſly menti- 
oned in the excellent ſtatute 1621 againſt fraudful alienations, it follows 
by plain conſequence that the act of Parliament 1696 ought as little to 
take place to hinder the currency of bills of exchange ; which is agreeable 
alſo to the practice of moſt trading nations, as obſerved by Du Puy in his 
L'art de Lettres de change Chap. 10. 1. and Siaccia g 2. and Molloy de 
jure maritimo L. 2 Ch. 10. § 28. | 

It was anſwered : That hills of exchange have indeed many privileges 
for the favour of commerce, but there is no deciſion in Scotland, nor the 
opinion of any author that would favour an indorſation in the preſent 
circumſtances ; for the indorſer being undoubtedly under the deſcription 
of the fifth act Parl. 1696, the words thereof are plain, poſitive and gene- 
ral, declaring that all and whatſomever voluntary aſſignations, diſpoſitions 
or other deeds made and granted directly or indirectly by the foreſaid dy- 
vour or bankrupt, at or after his becoming bankrupt, or within the ſpace 
of ſixty days before in favours of any of his creditors, either for his ſa- 
tisfaction or for his further ſecurity in preference to other creditors, to be 

Mm void 
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void and null; which law leaves no place for any exception, nor is there 
any reaſon or expediency for trade that bills of exchange ſhould be exeem- 
ed from the effect of that law, for otherwiſe there would be a great op- 
portunity for fraud, for perſons knowing themſelves to be in a bad and 
deſperate condition might diſpoſe of their effects real or perſonal, take bills 
for the value, and then indorſe theſe bills for money as that exigence 
ſhould require, and enjoy their eſtates for themſelves and their heirs, to the 
utter defraud of their creditors ; and there is nothing determined in any 
former caſe that can afford the leaſt argument in the preſent queſtion ; for 
in the deciſion Smith and Hume, the Lords had particular conſideration of 
the acts of Parl. 1621 and 1696, that nothing ſhould be determined to e- 
vacuate the effect of theſe excellent laws, which were ſpecially noticed both 
in the reaſoning and deciſion; for the queſtion being a competition be- 
twixt an arreſter and the poſſeſſor of an accepted bill, the Lords did indeed 
prefer the poſſeſſor of the bill, but the interlocutor does expreſs the rea- 
ſon, viz. it was not alledged, that the arreſtment was known to the poſ- 
ſeſſor, or that the indorſation was gratuitous in whole or in part; where- 
as in the caſe of the act of Parl. 1696, the law introduces a preſumption 
juris et de jure of the notoriety that the party was bankrupt, which in this 
particular caſe was well known to Bardowre ; but the ſuſpender founds 
upon the preſumption introduced by the law ; and it is not peculiar to 
Scotland what is thereby inacted, for it appears that in France (where com- 
merce and caſes relating to bankrupts are as well regulated as in any place 
of the world), the law in relation to bankrupts is the ſame as with us, 
with this difference only, that whereas our act 1696 annuls all deeds with- 
in ſixty days, their reglement of the 26th of June and in Council the 27th 
July 1667, and in Parliament the 18th of May 1668, is in theſe words, 
Que toutes ceſſions et tranſports ſur les efjefs des faillies ſeront nuls Sils ne ſont 
faits dix jours aux moins avant la failite publiquement connee ; that is, All 
aſſignations and indorſements upon the effects of bankrupts are null, if 
they be not made ten days at leaft before the bankruptcy is publickly 
known. 
« The Lords found, the ſaid act of Parliament takes place, the purſu- 
<« er proving the indorſation to have been made not for preſent value, 
but in ſatisfaction or ſecurity of a prior debt. t 


Ne XCVHI. February 11. 1713. 


MARGARET LUNDY and Mr GEORGE HENRY her 
Huſband, | 


againſt 
The Lord SINCLAIR, 


A Party purſued on the paſſive Titles, not allowed to alledge Preſcription of 
the Debt, denying the paſſive Titles. 


1 HE Lord Sinclair grandfather granted a bond of 2000 merks in an- 
no 1648, which being confirmed in a teſtament ad non executa by 
Margaret and Mary Lundies his daughters, the ſaid Margaret now inſiſts 
againſt the Lord Sinclair, as repreſenting his grandfather, for payment. 
The 


CE os | 


The defender denying the paſſive titles, al{edged the bond was pre- 
ſcribed. 

It was anſwered : Preſcription being a peremptory defence, relieves the 
purſuer from proving the paſſive titles; and therefore the defender can- 
not be allowed to alledge preſcription, and at the ſame time deny the paſſive 
titles. | 

Replied: A defence in facto requiring probation, cannot be admitted 
without acknowledging the paſſive titles; but in jure it may, when the 
defence ariſes from the purſuer's title produced, as if a bond were null, 
wanting writer's name and witneſſes, or preſcribed ; which appears, by 
comparing the bond with the ſummons ; and there is neither law nor 
practice to hinder apparent heits to alledge any thing that is competent in 
jure: on the contrary, it was found, 1oth December 1674, Auchintail con- 
tra Innes, obſerved by my Lord Dirleton, that a defender proponing a de- 
fence in jure, viz. That the annuities were diſcharged by a late proclama- 
tion, does not confeſs the paſſive titles ; but if he did propone a defence 
upon a right in the perſon of his predeceſſor, it would exclude him. 

It was duplied: The deciſion marked by Dirleton meets not the caſe; for 
there the proclamation founded upon, diſcharging the right of the Crown 
to the annuities, was as a public law, which could be elided by no excep- 
tion ; whereas the defence of preſcription is elided by deduction of minori- 
ties and interruption, which requires probation. And it was found, 1 5th 
December 1671, Hamilton of Kinkel contra Aiton of Kinaildie, that the pur- 
ſuer was not obliged to prove the paſſive titles, if the defender adhered to 
his peremptory ; and 12th December 1672, Brodie of Lethem contra Doug- 
las of Mulderg, in a proceſs of proving the tenor, concluding payment on 
the paſſive titles, it was objected, that the defender could not oppoſe the 
tenor, without repreſenting ; which was indeed repelled, but upon this 

iality, that he was called as apparent heir, and the purſuer, tho' he 
had libelled payment, was not then inſiſting upon that concluſion, 

It was triplied: An alledgeance inſtantly verified is always receivable, 
without acknowledging the paſſive titles, when the alledgeance ariſes from 
the purſuer's titles, and upon the right of the defunct, as payment or com- 
penſation ; and it alters not the caſe, that the alledgeance may be elided by 
a reply, which happens frequently in all alledgeances, which law and form 
requires to be inſtantly verified upon the proponer's part; and in all ſuch 
caſes the contrary party may elide the alledgeance upon a reply in fact: and 
in this caſe the purſuer may take the ſame term to prove the paſlive titles, 
and minority or interruption, by proceſſes ; and the caſe of Hamilton of 
Kinkel meets not the preſent point, becauſe there, tho' preſcription was 
proponed, yet that alledgeance was dropt, and other peremptories propon- 
ed requiring probation. 

It was guadruplied : That the many fraudulent practices of apparent 
heirs have been the occaſion of many laws of late to obviate theſe frauds, 
and rendering the laws more effectual and certain, for procuring payment 
both againſt the original debtors and their repreſentatives ; and according- 
ly, the Lords by their practice have proceeded much more ſtrictly than of 
old; and the later laws and practice have proven of great advantage to cre- 
ditors and commecce ; and it is very reaſonable that this queſtion, which 
hath not hitherto been ſo fully cleared, be now determined to be a certain 
known rule in time coming ; and ſeeing the defender unqueſtionably poſ- 


ſeſſes his predeceſſor's eſtate, and that the titles of his poſſeſſion are known 
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to him, and in ſuch caſes titles are made up in the moſt private latent way 
to cover from creditors, it is not reaſonable nor juſt, that the purſuer 
ſhould be put to the neceſſity of a probation, both for eliding the perem- 
ptory now alledged on, and alſo to prove the paſſive titles, eſpecially ſeeing, 
if the defender do not truly repreſent, he is not concerned whether the 
debt be preſcribed or not; nor will it be of any benefit to the purſuer to 
prove interruption; and if he do repreſent by covered conveyances, 
it is not reaſonable to put the purſuer to the neceſſity of a probation 
for proving thereof, unleſs the defender will put the whole ile of the 
cauſe upon it. | | 
« The Lords found the defender could not be allowed to alledge pre- 
« ſcription denying the paſſive titles, but allowed him to put the 
*« iſſue of the cauſe either upon the alledgeance of preſcription, or up- 
<« on the paſſive titles. 


Ne XCIX. February 17. 1713. 
Mr YO HN KENNEDY | 
againſt 
AGNEW. 


An Inhibition without an Adjudication on the G round of it, ſuſtained as a 
Title for reducing poſterior voluntary Deeds, whereupon Infeftment fol- 


lowed. 


R John Kennedy purfues a reduction of certain bonds granted by the 
Earl of Caſſils to Agnew and others, with the adjudications and infeft- 
ments following thereupon ex capite inbibitionis. 

The defender alledged xo proceſs for reducing the defenders real dili- 
gences and infeftments, becauſe the purſuer hath not affected the lands 
adjudged by the defender by any real diligence, and conſequently hath no 
intereſt to call the defenders rights to theſe lands, or mails and duties 
thereof in queſtion; for an inhibition cannot fimply reduce poſterior 
deeds, but only in as far as they are hurtful or prejudicial to the debt on 
which the inhibition is-uſed, and as long as the inhibiter hath no real 
diligence againſt the lands in queſtion, he is not prejudged, becauſe if the 
defenders poſterior rights had not been granted, or diligence done there- 
upon, the purſuer could have had no acceſs to the rents of the lands ad- 

judged by the defenders. 

It was anſwered : Inhibitions are good titles of reduction for reducing all 
poſterior voluntary rights in prejudice of the purſuer's debt and diligence 
that may follow thereupon, and it were of no advantage to the defender, 
nor any ways reaſonable, to put the inhibiter to the expence of real dili- 
gence, until the effect of his inhibition were firſt tried; and this caſe was 
determined in termints, as is obſerved by Spotted on the word inhibition 
pag. 178; where the ſame alledgeance being proponed for the defenders 
who ſtood infeft upon compriſings and ſeven years in poſſeſſion, and al- 
ledged the legal was expired, yet the Lords repelled the alledgeance, in 
reſpect the inhibition gives a good intereſt to reduce any poſterior deed in 
prejudice of the inhibiter; and it happens frequently in rankings, that in- 

| hibiters 
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hibiters do compear, and are admitted ſummarly to reduce, and it would 
occaſion a great delay, if it were otherwiſe. | 

It was replied: That the later practice hath not allowed inhibiters to re- 
duce real diligence upon the forementioned reaſon that they cannot affect 
the rents upon their inhibitions, and albeit in rankings there be an indul- 
gence as to this point for the expedition, of ſales, yet that is not to be ex- 
tended to other caſes. 

« The Lords ſuſtained the purſuer's title to inſiſt in a reduction ex ca- 

« pite inhibitionts without an adjudication.” 


Ne C. February 19. 1713. 
ISSOBEL ALL AN 
againſt 
The * of the deceaſt FAMES CLEGHORN her Huſ- 
and. 


A Reli found to have no Preference to other Creditors upon ber Contract of 


Marriage. 


T* SOBEL ALLAN having moved an edict before the Commiſſars 

of Edinburgh for confirming herſelf executrix gua creditrix to her huſ- 
band for implement of the proviſions of her contract of marriage, and the 
other creditors of the defunct craving to be conjoined, and all to come in 
fart paſſu, conform to the act of Sederunt 1662, being within half a year of 


the defunct's death. 
The Commiſſars preferred the relict for the proviſions of her contract of 


marriage. 

N advocate to the Lords upon iniquity, in as far as the relict 
was preferred upon her contract, which gave her no right of preference 
by law, as was found by a ſolemn deciſion in praeſentia, Keith contra Keith, 
in February 1688. | 

It was anſwered : The practique cited is not found amongſt the print- 
ed decifions, and if it were, it is yet but a fingle deciſion not agreeable to 
former deciſions, and the uniform practice of all the commiſſariots in Scor- 
land; and particularly in Edinburgh both before and fince that deciſion, it 
was found, 2oth January 1631, the creditors of Brown competing, that 
the relict for her conjunct fee was preferable ; the like 8th February 1662, 
Crawford contra the Earl of Murray, and 8th November 1677, Sinclair con- 
tra Richardſon ; and it was very reaſonable it ſhould be ſo, becauſe the wife 
being ſah cura mariti, in no condition to act for herſelf, it was juſt the law 
ſhould provide for her ſecurity. 

It was replied : That in the caſe Keith contra Keith, the Lords had ordain- 
ed that point to be debate in praeſentia by the moſt eminent lawyers of pur- 

le to make a rule, and ever fince-that decifion the ſame rule hath been 
uniformly followed ; neither was there any ſettled rule in the contrary 
formerly; for in none of theſe decifions is the caſe accurately reaſoned, 
as may be obſerved by conſidering the ſame, and the law doth otherwiſe 
provide for relicts by a terce of free moveables and the third of their huſ- 


bands lands; and generally contracts of marriage contain a clauſe, that ex- 
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.ecution ſhall paſs at the inſtance of friends for ſecuring the wife's provi- 
ſions, and there is neither law nor reaſon, nor the example of other nati- 
ons to ſupport that privilege, and the practice of the Commiſſars muſt be 
regulate by the deciſions of the Lords. | 
« The Lords found, that the relict had no preference, and remitted 
t the cauſe to the Commiſſars, with an inſtruction to conjoin the relict 

« and the executors in the office equally.” Vide 24th June 1714. 


No CI. December 3. 1713. 
Colonel JOHN ERSKINE 
againſt 
AIKENHE AD. 


A Relift being conjoined with other Creditors as Executrix Creditrix for her 
Liferent Annuity, found that the Inventary ought to be divided thus : A 
Stock to be ſet apart anſwerable to the Liferent Provifion to be liferented 
by the Relift, and the Moveables falling ſhort, a proportionable Deduction 
to be taken off the ſaid Liferent effeiring to her and the ſeveral Creditors 
Debts ; the Stock to be made forthcoming to the Creditors after the Relif's 
Death, and reſerving to the Relict's Repreſentatives to claim a Share of that 
Stock for the Inlakes of that Liferent as accords. 


+ OLONEL Areſtine having obtained a decreet againſt the ſaid Ai- 
kenhead as repreſenting her huſband, and ſhe having ſuſpended and 
produced her huſband's confirmed teſtament wherein ſhe is confirmed 
executrix creditrix upon her huſband's contract of marriage, providing her 
to 600 merks of yearly liferent, ſhe is thereupon n= againſt the 
decreet. 

The Colonel inſiſted for a proportional ſhare of the inventar of the de- 
funct's teſtament effeiring to the ſum due to the purſuer and the defender, 
becauſe that diligence was done upon his debts within ſix months after the 
defunct's deceaſe, and that by the current of late deciſions relicts are found 
to have no preference upon their contracts of marriage; which the Lords 
ſuſtained. The queſtion then occurred, how the inventary of the con- 
firmed teſtament ſhould be divided betwixt the purſuer and defender, the 
inventary being very far ſhort of their reſpective debts, and conſiſting 
chiefly of the price of the merchant ware and pleniſhing bearing no inter- 
eſt. It was a//cdged for the Colonel: That the relict's credit being her 
literent annuity mult be eſtimate at five, fix, or ſeven years purchaſe as the 
Lords ſhall find juſt, and ſhe to have a proportional part of that ſum 
compared with his; and alledged that the Commiſſars were in uſe to put 
tuch a valuation upon wives liferent proviſions, and to prefer them to o- 
ther creditors at that eſtimate, and likewiſe there was an eſtimate put 
upon the literents in order to regulate the quote payable out of the free 

r. ä 
* was anſwered : The Commiſſars were indeed in uſe to put a valuati- 
on upon liferents in order to liquidate the quote due to biſhops, as they 
were warranted to do by a ſpecial act of Parl. 1661, but they were nei- 
ther in uſe nor had power to put any eſtimate upon a wife's liferent to any 

| other 
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other effect, becauſe if a wife ſhould die in a ſhort time within a term, 
two or. three of the creditors would have the benefit, and the defunct's 
means could not be ſubjected by any deed of the Commiſſars to the burden 
of the liferent longer than the ſame did continue ; on the other fide, nei- 
ther could the Commiſſars reſtrict the liferent proviſion tho ſhe ſhould 
ſurvive twenty, thirty, or more years; and in this cafe the defender had 
already ſurvived her huſband ſixteen years, or thereby. 
« The Lords having conſidered and reaſoned this caſe, and finding no 
« deciſion upon debate in the like caſe, they found the rule of pro- 
portion and diviſion of the inventary ſhould be as follows: viz. 
«© That the wife ſhould be ſtated as a creditor in the ſum of 10000 
« merks, anſwerable to her annuity of 600 merks yearly, and that 
« the inventary ſhould be divided betwixt the Colonel and her pro- 
« portionally, effeiring to his ſum as it was the time of the confirma- 
tion, and the ſaid 10000 merks, and that the reli ſhould have re- 
< tention of her ſaid proportion of the inventary confirmed during 
„ her lifetime in ſatisfaction of her annualrent of ſo much of the 
«© 10000 merks as her ſhare did amount to, ſhe finding caution to 
© make the ſaid ſum retained by her forthcoming to the Colonel and 
„ others having intereſt at her deceaſe, and reſerving to her repre- 
« ſentatives to affect the ſame, for the inlakes of her liferent annuity 
« proportionally with the other creditors ; and found her preſently 
« liable to the Colonel for his proportional ſhare of the inventary con- 
e firmed.” | 


No Cll. February 23. 1714. 
The Creditors of ALEXANDER LINDSAY 
againſt 
His Relict. 


The Aliment of the Family till the firſt Term after the Defun#'s Death found 
to have no Preference to other Creators. 


T H E creditors and relict of Alexander Lindſay having moved edicts for 
obtaining themſelves confirmed executors creditors to the defunct, 
the Commiſſars conjoined the relict and other creditors in the office, but 
with preference to the relict for a certain ſum for the aliment of herſelf 
and family, till the firſt term after the defunct's death. | 
The creditors have raiſed an advocation, alledged that there was no 
ground for preferring the aliment of the family to other debts, becauſe 
there is neither law nor decifion to authoriſe it, and the Viſcount of Stair 
enumerating privileged debts makes no mention of that of the aliment of 
the family, | | 
It was anſwered: It has been the uniform practice of all Commiſſars, 
and eſpecially of the Commiſſars of Edinburgh who pronounced this inter- 
locutor, to reckon the aliment of the family amongſt preferable debts, 
and here is great regard to their practice in their own peculiar buſineſs; and 
it is alſo moſt reaſonable, becauſe ſervants fees being a preferable debt, 
their entertainment in the family till the next term is as neceſſary and more 
than 


— — — CG —— 


8 

* | 
94 
* 

1 
1 


— 
— = — 
— — 

— 


- age 


— 
__ 2225 — 


_— — 1 — ” * 
y * * $4.4 ” ad 


gg yy __m ur 


— — — -——— —_ _—_— — — — — — - - — — 2 — 
« S= Swe SEE i hd 1 5 « " — — — —— . o - p = 
- 2222 : IIS TEES 9 Era” — n. bly _ F7 6 — — S_ > 2 _ Ea = * — — 
2 j = * - - _ % — - R * — = _— —— —— 1 A — — — — — — —— o — = — - = 
— — 2 : -—-—- — = : \ 
_— _— * = * 3 
3 : _ — Dan, 2 a 
„ 2 - _ =») = - a 


— IPD 8 
* 
9232 ab. > 
P 4 — 


* . 


rr 


74 — — 
— 


SD - — 


.* —— 
2222 
— F 2 


1 144 ] 


than their fees; for being otherwiſe unprovided, they cannot be diſmif- 
ſed betwixt terms, and the relict her neceflary ſervants are a part of the 
family. 

It * replied: There being no law for this preference, the deciſion of 
the Lords is not to be regulate by the practice of the Commiſſars, who 
univerſally gave preference to relicts for all the proviſions in their contracts 
as well as the aliment of the family ; nevertheleſs, the Lords by uniform 
deciſions for many years paſt have found that the relicts have no preference, 
and now at laſt the Commiſſioners conform themſelves to that rule, as 
they ought alſo in that of the aliment of the family, whereof the prefer- 
ence had its riſe from the privilege they were in uſe to give to all the pro- 
viſions in the contract; for by the ſame reaſon that the wife's liferent was 
preferable, her entertainment to the firſt term's payment of her jointure was 
alſo preferable; and, e contra, as her liferent is not preferable, ſo neither 
is the aliment of the family, whereof the wite is the head and has the prin- 


cipal direction. 
© The Lords found the aliment of the family had no preference.“ 


Ne ClII. February 24. 1714. 
M XILIXIN 
againſt 
MO NR o. 


Annualrent found due by a Cautioner from the Date of the Creditors Denuncia- 
tion ay and while Payment be made, the Charge being within ſeven Years of 


the Bond. 


*KILTKIN having charged Monro on his bond, he ſuſpended 

on the 5th act Parl. 1695, being only bound as cautioner in the 
bond charged on, and ſeven years elapſed ; and it being anſwered, that he 
was charged within the ſeven years, which interrupted that preſcription, | 
and ſubjected him to the principal and annualrents even after the ſeven 
years: The Lords having found that the charge within the ſeven years 
did only ſubject the cautioner for the annualrents within the ſeven years, 
but not for annualrents afterwards, it was further a/ledged : That the ſuſ- 
pender was ſtill liable for annualrents of the principal ſum ay and while 
payment, and likewiſe of the annualrent of the bygone annualrents due at 
the time that the ſuſpender was denounced, conform to the 2oth act Parl. 
1621, ordaining annualrents to be due after horning and denunciation. 

It was an/wered: The act of Parl. 1695 provides that no cautioner 
ſhall be bound longer than ſeven years after the date of the bond, and from 
that time the cautioner ſhall be eo zpſo free, and the only exception is that 
he thall ſtill be bound for ſeven years, and that diligence for what fell due 
in that time ſhall ſtand good and have its effect. 

It was reßlied: Albeit the cautionary obligation becomes void after ſe- 
ven years with the ſaid exception, yet the diligence for what fell due in 
that time ſtands good, and hath its courſe and effect for what fell due with- 


in the ſaid ſeven years, as it the act had not been made, and the effect of 
| | the 


1 
the denunciation is, that the ſums in the horning and denunciation ſhall 
bear annualrent notwithſtanding that there be no paction or condition for 


that effect. 
The Lords found annualrent due after denunciation till payment.“ 


Ne CIV. June 9. 1714. 
The Gubernators of HERRIOT'S Hoſpital 


againſt 
ROBERT HEPBURN of Bearfoot. 


The Superiority of the Barony of Broughton, found not to be excepted from 


the Acts of Annexetion to the Crown ; and that the Vaſſal's Entries by the 
Lord of Erection, ever ſince the ſaid Atts, did not import the Vaſſal's Conſent 
to hold always of the Lord Erection; but the Interlaculor was reverſed by 
the Houſe of Lords, 


G HE Gubernators of Herriot's Hoſpital, purſue a declarator of nonen- 
try of certain lands as held of the Hoſpital. 

Bearfoot, by way of defence, repeats a declarator that he has right to 
hold the lands libelled of the Crown, in as far as the Hoſpital is in the 
place of the baron of Broughton, who was a Lord of erection ; and the 
defender's lands do now hold of the Crown, by virtue of the ſeveral acts 
of annexation, eſpecially the 14th act Parl. 1633, and the 53d act Parl. 
1661. 

It was anſwered for the Purſuers, That they are not in the common 
caſe of Lords of erection, becauſe the Earl of Roxburgh having right to the 
erected barony of Breughton, entered into a contract with K. Ch. I. in the 
year 1630, whereby he reſigned in the King's hands ad remanentiam, and 
the King granted a wadſet of theſe lands to the ſaid Earl, whereby the e- 
rection was extinguiſhed, and the lands therein mentioned wadſet by a pri- 
vate contract for a moſt juſt and onerous cauſe. OT. 

2do, The 13th act of the Parl. 1633, anent regalities of erection, bears, 
in the end thereof, an expreſs clauſe decerning and ordaining the lands and 
barony of Broughton, mentioned in the infeftments granted to the Earl of 
Roxburgh in the year 1630, not to be comprehended in the ſaid act, ex- 
cluding the ſame utterly therefrom, to remain with the ſaid Earl and his 
heirs after the form and tenor of the infeftments made to him and his au- 
thors of the ſame. _.. 

ztio, As to the 53d act Parl. 1661, the fame is only a ratification of the 
act 1633, which is ſpecially therein narrated and ratified ; and albeit there 
be a new annexation per verba de præſenti in ample terms, yet the ſame act 
contains a clauſe near the end of it to this import, viz. that the ſaid act 
1653 is with the whole exceptions and reſervations contained in the acts 
made in anno 1633, which are thereby holden as repeated and expreſſed 
therein; ſo that the foreſaid exception in the act of Parl. 1633, doth pre- 
ferve the right of the Earl of Roxburgh, the Hoſpital's author, entire to the 
full extent of his infeftments, and the ſame exception is repeated in the 
annexation act 1661 as aforeſaid. | | 
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It was replied: imo, No regard to the ſpeciality of the Earl of Rox- 
burgh's reſigning ad remanentiam, in reſpect the King did at the ſame time 
wadſet all that was reſigned, property and ſuperiority, and the poſterior 
annexation 1633, does annex the ſuperiority of all church lands to the 
Crown in moſt ample and general terms, by whatſomever title the ſame 
was poſſeſſed. ' | 

2do, The clauſe in the act of Parl. 1633, is only an exception from the 
annexation mentioned in that act, intitled anent regalities of erection, which 
concerns only juriſdiction, and neither property nor ſuperiority ; and the 
14th a& does annex the ſuperiorty of all church lands without any excep- 
tion or reſervation, and by virtue of the exception in the 13th act, the ju- 
riſdiction of the regality of Broughton has always been and till is con- 
tinued. FS 

It was duplied: 1mo, The ſaid 13th act anent regalities of erection, 
does not only concern juriſdiction, but every thing that is contained in the 
charter of regality, ſeeing a regality is a higher deſignation than a 
barony, containing more ample juriſdiction ; and as under a barony 
is underſtood to be comprehended not only the juriſdiction, but every 
thing elſe that makes up the barony, ſo is to be underſtood in this caſe of 
— of erection; ſo that the reſervation in favours of the Earl of Rox- 
burgh reſerves his right intire ; and albeit there be ſeparate acts both of 
property and ſuperiority, yet it is to be obſerved, that all the acts contain 
ample annexations, ſo that each would comprehend the ſubſtance of 
the whole. | 

But 240, The laſt clauſe of the ſaid act is not only by way of exception 
from the preceeding rule, but further, does declare the Earl of Roxburgh's 
Tight to remain with him and his heirs after the tenor of his infeftment. 
ztio. Albeit the 14th act, which is poſterior, doth amply annex all ſuperi- 
orities of kirk-lands, without repeating the ſaid exception or reſervation, 
yet it cannot be underſtood to derogate from the act immediately preceed- 
ing, becauſe all the acts upon the ſubject of the annexation being prepared 
and concerted at the ſame time are to be conſidered as different clauſes and 
articles of the ſame act, and it cannot be ſuppoſed that the 14th act, paſſed 
doubtleſs the ſame day with the former, was intended to take off-the force 
of that ample reſervation and proviſion in favours of the Earl of Rox- 
burgh. It is alſo remarked by Sir George M*&enzze, in his obſervation upon 
the 10th act, that it is wrong placed, and that it ought to have been poſte- 
rior to the 14th act, and indeed the 14th act by the order of nature ſhould 
have been firſt of all. | | 

It was tripled: Exceptio eft de regula, The rule was an annexation of the 
erected regalities which comprehend only juriſdiction, and not property or 
ſuperiority, which are annexed by ſeparate acts. | J 

2do, The laſt part of the clauſe in favours of the Earl of Roxburgh, viz, 
That the ſame ſhall remain to him and his heirs after the tenor of his in- 
feftments, is ſtill annexed to the exception, and imports no more, but that, 
for any thing contained in that act, the right ſhould remain to the Earl in- 
tire; yet nevertheleſs the ſame right might be quarrelled upon any other 
ground of law, or act of Parliament. | 

tio, The acts are to be conſidered according to the order as they are in- 
ſert, and the poſterior act does fully annex the OY otherwiſe it 
might be pled, that the Crown could not in this caſe claim the benefit of 


redeeming the feu-duties, But further, ſuppoſe that all the acts were but ſe- 
| veral 
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veral paragraphs of one act, the caſe would be the ſame; for the exception 
in favours of the Earl of Roxburgh would only relate to the clauſe anent 
regalities of erection, and the annexation of the ſuperiority of kirk-lands 
would have its full effect according to the tenor of the ſubſequent act or 
clauſe, if all had been digeſted in one act. 

« The Lords found, That the clauſe in the 13th act Parl. 1633, in fa- 

« voars of the Earl of Roxburgh, did not excem the ſuperiority of the 
« Earl's lands from the annexation in the 1oth and 14th acts of the 
« ſaid Parliament.“ 

The Purſuer further founded on the laſt clauſe of 53d act, Parl. 1661, 
ratifying the a& of Parliament 1633, anent the annexation of his Maje- 
ſty's property; by which clauſe it is declared, that any who have got or 
ſhall get new infeftments of ſuperiority of kirk-lands, the ſame ſhall ſtand 

as to ſuch vaſſals who have given their conſent to the ſuperiority, in 
regard that ſuch a conſent as to his Majeſty is of the nature of a reſigna- 
tion of their property in favours of the ſuperior, to be holden of the King, 
Sc. Which clauſe imports, That any deed of the vaſſal importing his 
conſent to hold of the Lord of erection, does intitle the ſaid Lord of erection 
to that ſuperiority in all time coming, and the vaſſal can never return to 
hold of the Crown; and here the defender's predeceſſors conſent is clearly 
made out, by their taking charters to be holden of the Hoſpital and their 
authors, and that both by reſignation in the hands of the ſuperiors, and 
by retours to be holden of them, and that during all the years of the 
1 and from the firſt annexation, have never held of the 

rown. | 

It was anſwered : That the clauſe founded on was not relevant, unleſs 
there had been an expreſs conſent of the vaſſal to hold of the Hoſpital only, 
and not to return to hold of the Crown; and ſo this act has been generally 
underſtood by lawyers, who have always judged that a vaſſal might freely 
return to the Crown at his pleaſure. And this is fully expreſſed by Sir 
George Mckenzie in his obſervation on the ſaid act of Parliament, for good 
reaſons therein mentioned; and in the caſe of the Duke of Hamilton a- 
gainſt Weir of Blackwood, determined the 14th and 24th of Juby 1669, 
« The Lords did find that Meir of Blackwood was obliged to become vaſ- 
te ſal to the family of Hamilton Lord of the erection.“ But the ground of 
that deciſion was a bond granted by Blackwood's father, obliging his ſon 
to become the Marquis of Hamilton's vaſſal ; which was regarded, albeit 
the eſtate did not deſcend by the granter of the bond, yet in reſpect of the 
circumſtances of the caſe, and eſpecially that the granter of the bond pro- 
cured and ſettled the right of the eſtate to his ſon then an infant, and the 
taking an infeftment from the Lord of erection was not found to import 
the vaſſal's conſent in the terms of the ſaid act; and if the taking one 
ſingle infeftment did not tie down the vaſſal to hold always of the Lords 
of erection by a voluntary choice, it remains ſtill to the vaſſal at his plea- 
ſure to recur to the Crown, tho' infeftments for more than the courſe of 
preſcription ſhould be taken the ſame way, becauſe if one act imply not a 
conſent, neither can a ſecond, third, or fourth, &c. as in the caſe of 
double-holding, the obtainer of a baſe infeftment may confirm and hold of 
the ſuperior after 100 years holding baſe. 

The Lords repelled the alledgeance on the foreſaid act of Parliament, 


* and alſo upon preſcription.” 


Ne CV. 
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Ne CV. June 17. 1714. 
Mr. PATRICK STRACHAN 
| againſt 
DAVID FORBES. 


The Cautioner of a Suſpenſion faund not to have beneficium ordinis. 


R. Patrick Strachan being charged upon a bond of cautionry in a 
TE ſuſpenſion, after the letters had been found orderly proceeded, he 
offers a bill of ſuſpenſion on this reaſon, that he being a cautioner in a ſuſ- 
penſion he has beneficium ordinis, and the principal having an eſtate which 
can be condeſcended upon, the ſame ought to be diſcuſſed; for albeit 
charges do ordinarily proceed againſt cautioners in a ſuſpenſion, without 
diſcuſſing the principal, yet it cannot be inſtanced, where ever it was found 
that a cautioner had not beneficium ordinis, which the law provides to all 
cautioners where it is not renounced. | | 
It was anſwered, Imo, By the common cuſtom charges do proceed a- 
gainſt cautioners in a ſuſpenſion ſo ſoon as the letters are found orderly 
proceeded ; and tho there were no deciſion to ſupport the practice, yet con- 
ſtant cuſtom and acquieſcence of parties is ſufficient, there being no deci- 
fion in the contrary ; and if this were ſuſtained, the ſame would 
hold in the caſe of cautioners judicatum ſolvi, which is regularly exacted 
before the admiralty, and in many courts of juſtice abroad. But this al- 
ledgeance has been repelled in a ſtronger caſe 6th June 1681, Hume contra 
Hume, where the atteſter of a cautioner in a ſecond ſuſpenſion alledged, 
that he was not conveenable till the cautioner in a firſt ſuſpenſion was diſ- 
cuſſed, which the Lords repelled. | | 
2do, A cautioner in a ſuſpenſion is not properly a cautioner in the ſenſe 
of law, 'bound with and for the principal debtor, which is reckoned a ſub- 
ſidiary ſecurity, but he is adpromiſſor, and interpoſed as acceſſary to the 
principal obligation, and by the ſtile, the ſuſpender ought to be bound to 
relieve him, ſo that at the paſſing of the ſuſpenſion he is reckoned as a 
principal obliged to pay what ſhall be found due at diſcuſſing. 
_ « The Lords refuſed the bill of ſuſpenſion.” 


Ne CVI. "24: June 17. 1714. 
WILLIAM CARSE 
| againſt 
| Sir JOHN HALYBURTON. Vid. 15th Ju 1714, inter eoſdem. 


A Diſpoſition by an inſolvent Perſon, with an Inſtrument of Poſſeſſion, but re- 
tenta poſſeſſione for ſeveral Years, found not to transfer the Property. 


7 ILLIAM CARS E being creditor to Sir George Hamilton, cauſes 
; a meſſenger offer to poind the pleniſhing in his debtor's dwelling- 
f houſe: 
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houſe : Sir John Halyburton compears, and produces a diſpoſition to the 

pleniſhing and moveables in the houſe, conform toa particular inventary, ex- 
reſſing the particulars diſponed, and the value exceeding the ſum due to 

Milliam Carſe ; upon which the poinding is ſtopt. | 

William Carſe arreſts in Sir John Halyburton's hand, and libels upon his 
debt and diligence, and ſtopping of his poinding by a fimulate diſpoſition; 
and concludes payment either upon his arreſtment, or for damage by 
ſtopping his diligence. 

The defender alledged the goods were diſponed to him for juſt and one- 
rous cauſes, which he inſtructed by production of bonds of borrowed money, 
and craved no further intereſt than the payment of his bonds, as likewiſe an 
inſtrument of poſſeſſion of the goods. ' 

It was anſwered : The poſſeſſion was ſimulate, the diſponer having re- 
tained the true poſſeſſion of the goods by the ſpace of three years and a 
half after the ſymbolical poſſeſſion, during which time he tranſported the 
goods from one dwelling-houſe to another, and diſpoſed of ſome of them at 
his pleaſure, and likewiſe ſuffered the purſuer's debtors to continue the 
ſame poſſeſſion for two years and a half fince the poinding ; fo that the 
diſpoſition is only a colour to cover Sir George, and defraud his creditors. 

It was replied: There can be no fraud, becauſe there was a juſt onerous 
cauſe inſtructed, and he might lawfully allow the diſponer to continue a 
precarious poſſeſſion. 

It was duplied : Tho' the defender be a true creditor, and by the diſpo- 
ſition have jus ad rem, yet ſeeing no true poſſeſſion followed for ſo long 
time before the poinding, nor any poſſeſſion taken by the defender at the 
time of the poinding nor fince, the property was not tranſmitted to 
the defender, but did ſtill remain with the diſponer, and conſequently the 
purſuer had right to poind the goods belonging to his debtor and in his 

ſſeſſion, and the defender was liable to make up the purſuer's damage 
for hindering him to obtain his payment by compleating his diligence. 

« The Lords found the property was not tranſmitted to the defender by 

« diſpoſition and inſtrument of poſſeſſion, the diſponer having conti- 
« nued ſo long in poſſeſſion before and fince the pomding, and re- 
emitted to the Ordinary to hear the parties, whether the defender 
ce ſhould be liable ſor the purſuer's debt nomine damn: by ſtopping his 
e poinding, the value of the goods in the diſpoſition produced at the 
“e poinding being more than the debt, or if he ſhould only have ac- 
« ceſs to affect and recover the goods which would have been 
« poinded.” 


Ne CVII. June 17. 1714. 
JAMES ARBUTHNOT 
againſt 
PT PER of Neugrange. 


A bill to deliver a Quantity of Salt being accepted at the clearing of Accompts, 
and granting of mutual Diſcharges, the Creditor in the Salt Bill having in- 
dorſed a Money Bill alledged communed to be comprebended under the general 

P p Diſcharge ; 
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Dilcharze; the Reaſon of Suſpenſion of the Salt Pill was ſuPained, and the 
Communing found frobable by the Oaths of the Witneſſes in the mutual Dif. 


charge and of the Communers. 


AMES ARBUTHNOT, having charged Newgrarge upon his 

accepted bill for 39 bolls of French ſalt, he ſuſpends on this reaſon, 
that the ſalt-bill was granted upon clearing all accompts betwixt the par- 
tics, and mutual general diſcharges given at the ſame time of all hills, 
bonds, tickets, &c ; yet, nevertheleſs, Arbuthnot having New: range's ac- 
cepted money-bill for L. 347 Scots, which fell under the general dilcharge, 
he pretended that money-bill was not in his hands, but promited faithful- 
ly to give it up next day: but, contrary to the faith of the mutual diſ- 
charges and communing, he indorſes that bill to a third party, for an o- 
nerous cauſe, and Newgrange the ſuſpender was forced to pay it; but now 
he craves to retain the ſalt, until he get allowance or reunburſement of 
the money-bill falling under the general diſcharge cum omni cauſa. 

It was anſwered : The reaſon of ſuſpenſion is moſt relevant; but it is 
as falſe, and only probable ſcripto vel juramento; more eſpecially the queſ- 
tion being in the ſuſpenſion of a bill, which for the favour of commerce 
ought to receive all ready execution. 
| It was reflied: The charge being upon a ſalt-bill, has not all the pri- 
* vilege of a money- bill, but more eſpecially, the queſtion being betwixt 
the firſt creditor and accepter; and the qualifications inſiſted on are not on- 

ly relevant, but probable by the witneſſes to the mutual general diſcharges ; 
and the communers at the finiſhing their accompts, by whom it will be 
proven that this particular bill was communed upon to be comprehended 
in the mutual general diſcharges ; and that the charger pretended he had 
it not upon him, but promiſed, and by oath, to give it up the next morn- 
ing: all which could operate nothing againſt the third party to whom it 
was indorſed ; but was moſt relevant againſt the granter of the diſcharge, 
who did indorſe it, conſidering that the charger being the original credi- 
tor in the money-bill alſo, he does not pretend that there was the leaſt in- 
timation given to the ſuſpender, that the ſaid bill was indorſed, whereby 
the ſuſpender had reaſon to believe that the charger was ſtill his creditor, 
and thereby that he was -exonered by the general diſcharge ; eſpecially 
conſidering that the charger was very careful to indorſe the ſalt- bill like- 
wile. But the ſuſpender obſerving that he delayed to deliver the money- 
bill, and hearing that he intended to indorſe the ſalt-bill, he ſent expreſs 
to his correſpondent at Leith, to adviſe him of the matter, and to forbid 
him to comply with the falt-bill; whereupon the perſon to whom the 
{alt-bill was indorſed, did return it to the charger; which letter, writ 
while the matter was recent, was produced. 

«© The Lords allowed a probation by the witneſſes in the mutual diſ- 

« charges, and ſuch as ſhould be proven to be communers cum onere 
© expenſarium of the party that ſhould ſuccumb.” 


No CVIII. 


Ne CVIII. | June 22. 1714. 
M*RANKIN 
againſt 
SCH AW of Dalton. 


A Creditor writing a Bond of Relief by one Co-principal to another, and ſigning 
Witneſs, found to afford the Benefit of the 5th A, Parl. 1695, to the Co- 
principal to whom the Bond of Relief was granted. 


*RANKIN having married Dalton's ſiſter, Schau of Grimmet and 

Dalton, as co-principals, gave bond for the portion ; which bond 
was ſuſpended by Dalton, on this reaſon, that albeit he be bound as co- 
principal, yet on the matter he is but a cautioner, and the debt now pre- 
ſcribed, being about ſeven years ſince the granting of the bond. That he 
is but a cautioner, appears by a backbond granted by Grimme? to the ſuſ- 
pender, obliging him to pay the ſum, and thereby relieve the ſuſpender : 
and this backbond is of the date of the bond, and written by the charger, 
and he a ſubſcribing witneſs to it. 

It was anſwered: The 5th act, Parl. 1695, in favours of cautioners, 
provides, That there be a clauſe of relief in the bond, or a bond of relief 
apart, perſonally intimate to the creditor at his receiving the bond, which 
cannot be ſubſumed in this cafe ; and this being a correctoty law, taking 
off the effect of expreſs and poſitive law, is not to be extended, for ma- 
ny reaſons ; and if the extenſion were allowed in this caſe, by parity of rea- 
ſon, there might be an extenſion pled in every caſe, where the creditor 
knew to whom the money was really applied, which happens very fre- 
quently ; and it would be of very dangerous conſequence, tending to ſtop 
commerce, if the private knowledge of the creditor ſhould extend the 
benefit of this correctory law to all that are known to have relief provi- 
ded, without intimation in the method preſcribed in the act; for the wri- 
ting and being witneſs to the bond of relief, is only a probation of private 
knowledge, which could always be proven by oath, and in many caſes by 
other documents. | 

It was replied : That private knowledge does not prejudge the creditor ; 
but the writing and being witneſs to a bond of relief, ought to afford the 
benefit of that act, becauſe it is really an intimation of the ſuſpender's being 
but a cautioner ; for the law does not provide that the intimation ſhould 
be by a notary before —_— ; and it were indeed a very affected unne- 
ceſſary formality to have made ſuch an intimation to the charger, who had 
written and ſigned witneſs to the bond of relief, of the date of the bond 
charged for. | 

« The Lords found private knowledge not relevant; but found that 

ce the charger's writing the bond of relief, and ſigning as witneſs 
« to it, of the date of the bond charged on, was a ſufficient inti- 
te mation.” 


No CIX. 


11 


No CIX. | June 24. 1714. 
| JAMES FAIRHOL M Merchant, 
| againſt 
WILLIAM COCKBURN. I 


Receipts not written upon an accepted Bill of Exchange not ſuſtained in Preju- 
dice of an Indorſee, for onerous Cauſes. 


ME Hunter and Crawford having drawn a bill of L. 400 Sterling 

on William Cockburn, payable to Alexander Campbell, the bill being 
accepted and a part paid, Mr. Campbell indorſes the bill in theſe terms, 
Pay 118 Lib. of the principal within mentioned, with the excbange current of 
the whole to James Fairbolm, or order; but this my indorſation is no ways to 
mlitate againſt me. | 

Cockburn the accepter of the bill ſuſpends, and alledges payment to 
Hunter and Crawford the drawers of the bill, conform to two receipts ex- 
tending to L. 168, which. ought to be allowed, becauſe Campbell was but a 
name and truſtee for the behoof of the drawers. 

It was anſwered : Suppoſing Campbell a truſtee, yet no reſpect to theſe 
receipts, becauſe not written upon the accepted bill; for ſuch 1s the favour 
of bills of exchange, that they are to paſs current de manu in manum, as 
bags of money, and are affected with nothing but what appears upon the 
bill itlelf ; otherwiſe merchants would be at great uncertainty in the courſe 
of trade, and would not know what bills could be ſafely relied upon; 
and it is for the ſame reaſon, that compenſation, which takes 1 againſt 
all other debts, is not regarded to ſtop the currency of bills of exchange; 
and this is the opinion of Mr. Forbes, who has written on that ſubject, 
p. 161 f ii. par. 4. inſine. . 

It was rephed : There is no law nor ſettled cuſtom for rejecting pay- 
ments upon receipts apart, and there is here alſo a ſpeciality, that the bill 
is indoi ſed no ways to militate againſt the indorſer ; and the indorſer being 
but a truſtee, the ſuſpender was in optima fide to make payment to the true 
creditor in the bill. 5 

It was duplied: The Lords have, of late, had reſpect to no exception 
that might diminiſh the credit and currency of bills of exchange; and 
there is in this caſe not only the opinion of Mr. Forbes, but the practice of 
trading nations, and eſpecially the merchants of this country; and the Or- 
dinary, for his fuller ſatisfaction in this matter, having deſired the opinion 
of merchants of the firſt credit, there is a report of two merchants, one na- 
med by either party, declaring the conſtant practice of merchants to be 
for the charger; and that the ſpeciality of providing that there (hall be no 
recourſe againſt the indorſer, makes no alteration. It is not, nor cannot 
be pretended, but that the charger obtained the indorſation for a juſt and 
onerous cauſe, and therefore ought not to be diſappointed of the ſecurity 
that all merchants do rely upon. 


* The Lords repelled the reaſon of ſuſpenſion.” 
| No CX. 


No CX. June 24. 1714. 
The Creditors of ALEXANDER LINDSAY competing. 


A Relif provided in the half of OA. by Contract, found to have 
no preference to the Defunct's other Creditors; and a gratuitous Bond on 
Death-bed ratified by the Heir admitted pari paſſu with other Creditors, 
if there was ſufficiency of Eſtate heritable and moveable to pay the Debt. 


JN the competition of the creditors of Alexander Lindſay for the office of 
executry before the Commiſſaries of Edinburgh, compearance was made 
for the relict, who craved and obtained preference for the half of the 
houſhold-pleniſhing provided to her by her contra& of marriage, with an 
obligement to free the ſame of all debts. OF 
Compearance was alſo made for Janet Forbes, the defunct's grand- 
daughter, who craved to be conjoined with the other creditors, upon a 
bond for 1000 merks granted by the defun& her grandfather upon death- 
bed, for love and favour, and other onerous cauſes, and the Commiſſa- 
ries accordingly admitted her pari paſſu with the other onerous creditors. 
There were ſeveral bills of advocation from the Commiſſaries upon ini- 
quity. And it was alledged by the creditors, That the relict had no prefe- 
rence for the houſhold- pleniſhing, becauſe the property of the * 
remained with the huſband, who had the abſolute power and diſpoſal of 
the pleniſhing during his life; likeas a creditor of the defunct's might 
have affected theſe moveables by arreſtment or poinding at any time dur- 
ing his life, which would have carried the property without any reparation 
to a wife ſo provided; and the property not being conveyed, it remained 
with the huſband at his death, and the wife is but a creditor, and muſt 
come in part paſſu with the remanent creditors. The reaſon why the Com- 
miſſaries gave this preference, appears to be becauſe, by the courſe and 
practice of ſeveral commiſſariots, relicts have been preferred to all credi- 
tors for the whole proviſions in their contracts of marriage; and that was 
a debateable queſtion before the Lords, till the caſe betwixt Keith and 
Leith, determined on the 17th of February 1688, in order to eſtabliſh a 
rule in time coming, and then it was found, that the wife had no prefe- 
rence ; which has accordingly been followed as a rule ever ſince, and was 


articularly ſo found 19th of February 1713, the creditors of James Cleg- 


vn againſt his relict. And upon the ſame ground, the Lords, on the 
23d of February 1714, found, that this very relict of Alexander Lindſay 
had no preference for the aliment of the family, till the next term after 
her huſband's death ; fo that now a reli& is only to be conlidered as a 
common creditor. | 

It was anſwered: That the caſe of relicts have ever been favourable; 
and altho' of late the relict's preference for all the proviſions in her con- 
tract has not taken place, yet a diſpoſition to a ſhare of moveables in a con- 
tract of marriage per verba de præſenti, with an obligement to free the ſame 
from debts, put the relict in a ſpecial caſe from other creditors, for liquid 
ſums ; for thereby the relict is a creditor upon the particularſubje&, and 
as a ſpecta] legator has preference to other legators, ſo the wife has the 
lame ground of preference to common creditors, 
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It was replied : The wife by law has intereſt in the half of the huſband's 


moveables where there are no children, as in this caſe, but with the bur. 


then of the half of the moveable debts, which oftentimes reduces her ſhare 


in effect to nothing; and the proviſion in the contract imports no more 
but an obligement to relieve theſe moveables of the huſband's debts, which 
can only ſtate her in the caſe of a common creditor ; if there be ſufficien- 
cy either of heritage or moveables, ſhe will want nothing, if not, ſhe ought 
to bear a ſhare. 

« The Lords found the relict had no preference.” 

It was alledged for the onerous creditors: That the Commiſſaries had 


committed iniquity in conjoining the defunct's grand-daughter par: paſſu 


with them, becauſe her bond was gratuitous and on deathbed. 
It was anſwered : That the defunct had a ſufficient un-incumbered eſtate 


to ſatisfy all his debts heritable or moveable, and thereby was in capacity 


to give a gratuitous bond, which is no defraud of creditors, there being a 
fund ſufficient for paying all. 2do, Neither was the reaſon of deathbed 
competent to the creditors to quarrel the bond, becauſe that was only the 
privilege of the heir,. and therefore any deed on deathbed, with conſent 
of the apparent heir, or ratified by the heir, is good from the date, or from 


the ratification ; and ſuppoſe that the creditors who can by their diligence - 


be in place of the heir, could in other caſes quarrel deeds on deathbed, yet 
in this caſe the bond is ratified and corroborate by the heir. 

The Lords found the Commiſſaries had committed no iniquity, there 
te being a ſufficient un-incumbered eſtate in heritage and moveables 
ce for payment of the whole debts, and the bond quarrelled being 

e corroborate by the heirs ; but if the creditors called the ſufficien- 
cy of the defunctẽ's eſtate in queſtion, reſerved reduction upon the 
c act of Parl. 1621, as accords.” 


Ne CXI. | July g. 1714. 
JOHN MITCHEL Merchant in Edinburgh 
againſt 
ALEXAND E R BRO NN Merchant there. 


The Poſſeſſor of an accepted Bill having drawn for the like Sum upon the Ac- 
cepter, and having at the ſame Time noted upon the accepted Bill his draught 
for the like Value, the Accepter of the firſt Bill having refufed to accept the 
ſecond, and thereupon the Poſſeſſor of the firſt Bill having indorſed the ſame 
alſo to the ſame Perſen, the Accepter of the firſt found liable to the Tndorſee 
of both, notwith/landing it was alledged that the ſecond Bill was indorſed 
after the Indorſer was notour Bankrupt in the Terms of the Act of Parl. 
1696, and that he was not obliged to accept the firſt Bill becauſe he had no 
Effeds. 


TFH OMAS SCOT, by commiſſion from Alxander Brown, buvs 
goods from Mr. Wilks in London to the value of L. 50 Sterling on ſix 
months truſt, for which Breton draws a bill on Scot payable to II/, 
which Scot accepts, and for Scot's reimburſement, Brown accepts a bill 
for 


11 


for the like ſum payable to Scot at the ſame time that the bill to V falls 
due. 
Scot ſuffers his accepted bill to Wills to be proteſted, and at the ſame 
time, viz. the 3d of April 1714, draws a bill for the like ſum upon Brown 
payable to Alexander Mitchel or order, and notes upon the back of Brown's 
accepted bill thus, 3d April 1714, This day at 14 days fight drawn on 
you for the contents of this bill payable to Alexander Mitchel or order, value 
which I have poſted to your credit. 

Alexander Mitchel having indorſed the bill to Jahn Mitchel, and the ſame 
being proteſted for not acceptance, the ſaid „as creditor to Scot, ar- 
reſts in the hands of Brown ; and others of Scot's creditors likewiſe arreſt, 
and thereafter on the 11th of May Scot indorſes Alexander Brown's accept- 
ed bill, bearing the note above mentioned on the back thereof in theſe 
words, Pay the contents to Mr. Alexander Mitchel, or order, value received 
of him as above ; whereupon Brown being charged ſuſpends on theſe rea- 
ſons, Imo, As to the bill proteſted for not acceptance, he had no reaſon to 
accept, becauſe he had no effects of Scots who had accepted his bill, and 
failing in his credit had ſuffered it to be proteſted, whereby his bill would 
— 2 return upon him the drawer; he had therefore good reaſon to 
retain in his own hands the money contained in his bill accepted only for 
reimburſing Scot of what he ought to have paid to Mills, and did not. 
2do, Neither could he be liable on the bill he had accepted, becauſe Scat 
the indorſer had ſuffered the bill drawn on him by Brown payable to Wilks 
to be proteſted, whereby Mills had recourſe upon Brown ; and albeit bills 
of exchange are favoured in their tranſmiſſion and not liable to objections 
as other debts, yet the Act of Parl. 1696 anent bankrupts takes place in 
bills of exchange which are not indorſed for preſent value, but in pay- 
ment or ſecurity of former debts, as was found on very full debate 16th 
January 1713, Campbell of Glenderowall againſt Graham of Gorthie; and 
thereupon Brown the ſuſpender hath raiſed a declarator of bankrupt, and 
will make appear that Scot was intirely broken before he indorſed Brown's 
bill, and the ſaid indorſation was made for obtaining payment of his other 
bill drawn upon Brewn of the 3d of April, which Brown had moſt juſtly 
ſuffered to be proteſted, and now craved to be free both of the ſaid bill 
of the 3d of April, becauſe he had no effects, and likewiſe to be free of his 
other bill indorſed by Scot, becauſe Scot had failed in payment of his ac- 
cepted bill to Wills, and therefore could not indorſe Brown's bill to Mit- 
chel after he was become bankrupt. 

It was anſwered: The whole reaſon of ſuſpenſion reſolves in that of 
bankrupt ; which can take no place in this caſe, becauſe it is moſt certain 
that the bill drawn by Scat on the 3d of April was for money paid down, 
and of the ſame date Brown's bill payable to Scot was noted upon the back 
as abovementioned, which did conne& Brown's accepted bill with the bill 
drawn by Scat upon him, ſo that Mitebel had not only a bill drawn 
upon Brown, but had a ſufficient document to oblige Brown to accept and 
pay, and tho' the indorſation was poſterior, by that he had only the be- 
nefit of more ready execution, but without an indorſation Brown would 
have been obliged to have paid Sco's bill, upon production of the other 
bill noted on the back, ſo that Mzrzchel did not ſimply follow Scat's faith. 

The Lords repeiled the reaſons of ſuſpenſion, and found the letters 


e orderly proceeded, 
Ne CXII. 
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Ne CXII. July 15. 1714. 
WILLIAM CARS E 
againſt 
sir 0 HN HALYBURTON. 


The Uſer of a ſimulate Diſpoſition to flop Poinding found liable to the Creditor 
offering to poind for his Damage. 


72 ILLIAMCARSE, a creditor to Sir George Hamilton, being de- 
barred from poinding his debtor's houſhold-pleniſhing by a diſpoſiti- 
on thereof, conform to an inventary, made to Sir John Halyburton pro- 
duced at the poinding, the Lords on the 17th of June laſt, found the ſaid 
diſpoſition with ſymbolical poſſeſſion retenta poſſeſſons of the diſponer for 
three years and a half before the offering to poind, and 2 + years ſince, 
did not convey the real right of the property of the goods to Sir John; 
whereupon the ſaid William Carſe purſuer infiſted againſt Sir John for pay- 
ment of his debt, which was within the value of the pleniſhing con- 
tained in the inventary produced for ſtopping of the poinding. 
Ihe defender a/leaged : That his diſpoſition being for a juſt and onerous 
cauſe, as was ſufficiently inſtructed, it was no ways ſimulate or fraudu- 
lent; and the Lords having already found that the property was not tranſ- 
mitted in reſpect of his neglect to take poſſeſſion, he acquieſced in that in- 
terlocutor that the purſuer might proſecute his diligence againſt his debt- 
or's effects; but the defender had acted bona fide, and having . 
no law could be liable to no penalty. * 

It was anſwered : Whether the diſpoſition was onerous or gratuitous, 
perinde eft ; it was but ſimulate to cover the debtor's poſſeſſion from the di- 
ligence of his creditors; and for the ſame reaſon that the Lords had found 
that the property was not tranſmitted to the defender, it follows that the 

inding would have affected the pleniſhing, if the purſuer had not been 
debarred, which was a fraudulent deed on the defender's part, and there- 
by the defender became liable to the purſuer's damage; and altho' there 
be no ſpecial law in the caſe, yet all damages ariſing by the fraudulent 
deed of any party in the common courſe of juſtice ought to be made up; 
and as the frauds of debtors have increaſed for covering their effects, fo 
the Lords of Seſſion by their deciſions have been in uſe to diſcourage ſuch 
practices, and it has been a common practice to defraud creditors by ſuch 
fimulate diſpoſitions, which ought to be curbed, or it brought in queſtion, 
and the uſer of ſuch diſpoſitions to ſtop diligences not found liable, it 
would in the conſequence authorize that method of fraud in all time co- 
ming, and the former interlocutor would be of no effect, becauſe the 
debtor would get another cover, and after that a third, and creditors would 
never get accels, whereas one example of the juſt puniſhment of ſuch ſi- 

mulate diſpoſitions to diſappoint the diligence ot creditors would Prevent 
the like in all time coming. 
The Lords found the defender liable to produce and exhibit tlie 
pleniſhing in the! inventary in as good condition as they were in at 


«© the time that the pointing was {tc opped, or ic much thereof as 
may 


1 


« may ſatisfy the purſuer's debt, or to pay the damage, the goods in 
« the inventary being above the value of the purſuer's debt.” 


No CXIII. November 4. 1714. 


CAMPBELL of Horſccleugh 
againſt 
The LADY Little Ceſuocł. 


A Huſband having granted a Diſpoſition to his Wife, and a Bond of 3000 merks 
payable by his Heir with a Quality, that if the Debts due to him did exceed 
the Debts due by him, the Bond ſhould be proportionally abated ; the Relict's in- 
tromitting with the Defuit's Writs without Inventary found to infer a Pre- 
ſumption, that the Debts due to the Defunct did exceed the Debts due by hin 
to the Value of the Sum in his Bond, or that the ſame ere accepted by the 
Relict in full Satisfaction. 


AMPBELL of Little Ceſuock diſponed to his Lady the whole 

debts due to him and all his moveable eſtate with the burden of his 
debts, and further granted her a bond of 43000 merks to affect his heritage ; 
but with this quality, that in caſe the principal ſums of the debts due to 
him, did exceed the principal ſums of the debts due by him, that the ſaid 
bond of 3000 merks ſhould be abated proportionally in whole or in part. 
Some time after Little Ceſnock's deceaſe a warrand was procured from the 
Sheriff-depute to inventar his writs, which was not done ; but his cloſet 
and cabinets were ſealed by the perſon ſent to inventar, and ſome friends, 
the Lady being abſent. 

Campbell of Horſecleugh, Little Ceſnock's heir, purſued a reduction of the 
3000 merk bond on this reaſon, that the ſame was qualified, and did provide, 
that if the debts due to him did exceed the debts due by him, the ſame 
ſhould be extinguiſhed or reſtricted ; and ſubſumed, that the bond was 
extinct becauſe the Lady had taken upon her to intromit with the writs 
per aver/ionem without inventary or authority of a judge, and therefore it 
muſt be preſumed that the defunct's free principal ſums did at leaſt amount 
to the ſum in the bond. | 

It was alledged : The Lady's diſpoſition did bear a power to intromit with 
the ſubject diſponed, ſo that non verſabatur in illicito, eto ſhe had broke 
open the ſeals and meddled with the writs. 24d, She had exhibited all 
the writs upon oath, or condeſcended what was become of ſuch as were 
not. exhibited for which ſhe would hold compt, and this depoſition being 
in the ſame proceſs at the purſuer's inſtance, juratum eff. 3tio, The She- 
riff's warrant was to inventar, and not to ſeal; yet the goods were ſeal- 
ed, and not inventaried, which was unwarrantable ; and ſeveral doors of 
the houſe were ſo ſealed up, that the Lady could not have acceſs to her 
own life-rent houſe at her return, and therefore might lawfully break up 
the ſame. 

It was anſwered : Imo, The clauſe with power to intromit was a clauſe 
of ſtile which was underſtood legitimo modo. 24do, The purſuer does not 
quarrel her intromiſſion as vitious, becauſe the whole moveables were 

Rr diſponed 
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diſponed to her, but founds upon the quality of the bond, which neceſſa- 
rily implicd an obligation upon the defender to intromit by authority and 
inventary, that it might appear whether or how. far the debts due to the 
defunct did exceed the debts due by him ; and the Lady having deprived 
the heir of the means of diſcovering the extent of the defunct's debts, ſhe 
muſt be underſtood to have taken the diſpoſition to the moveable debts 


ber averſionem, in ſatisfaction of her whole claim. 3/0, The defender's oath 


was not deferente adverſario, as to the preſent debate, but was in an exhi- 

bition at the purſuer's inſtance, as the defender's huſband's heir, before 

her right to the moveables and debts did appear. 40, The ſeals being 

put on in preſence of friends, ought not to have been removed, and the 

warrant to inventar did import that the writs might be ſecured till they 

were inventaried. But however, it was the defender's part to have pro- 

cured a warrant to inventar, and to have intromitted only at the ſight of 

a judge. 510, As to the indiſcreet ſealing of the doors of the rooms, the 

fact is denied. But ſuppoſing it, the Lady might either have obtained the 

ſeals to be removed by the warrant of a judge, or at leaſt in preſence of 
famous witnefles, and obtained new ſeals to be put upon the writs. 

« The Lords found the Lady's intromiſſion with the writs per aver/io- 

« nem, without any inventary, relevant to infer a preſumption that 

ce the debts due to the defunct did exceed the debts due by him 

e tothe value of the ſum in the Lady's bond, or that the ſame were 

* ſo accepted by her; and repelled the alledgeance founded upon her 

* oath in the exhibition. . 


No CXIV. | | November 18. 1714. 
 IRVINGS and REID 
\ againſt 
CHARTERIS. 


Pregnant Qualifications ſuſtained to elide the Preſumption of Right to a Bond and 


blank Aſignation found lying among a Defunct's writs. 


| TE ERE being ten merchants of Dumfries in copartnery, Six of that 


number borrowed 4000 merks from the Counteſs of Nithſdale, for 
the uſe of the Society, as appears by their books, whereof Iroing of Drum- 
coltran and Baily Reid were two obligants.. | 
The Counteſs of Nizhſdale having affigned this bond to William Alves, 
who granted a tranſlation blank in the aſſigney's name, which blank 
tranſlation, with the bond and aſſignation, were found amongſt the writs 
of Commiſſary Charters; © | | 
Some years after Commiſſary Charteris's deceaſe, there is a proceſs raiſed 
at the inſtance of John Irving of Drumcoltran, which is now carried on by 
his and Baily Reid's children, for declaring that the blank aſſignation lying 
by Commiſſary Charteris was for the joint behoof of Commiſſary Charter:s 
the ſaid John Irving and Baily Reid; which he inferred from the qualificati- 
ons following, v2. the blank tranſlation was purchaſed by the ſum 
of 4400 merks borrowed from Sir David Cunningham of Milncraig, upon 
a bond granted by the ſaid Commiſſary Charteris, Jobn Irving and _ 
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Reid, and that individual money was paid in to Milliam Alves, who there- 
upon delivered the blank tranſlation to Mr. Patrick Richardſon, who had 
the truſt of Milucraig's bond from the obligants, then in Dumfries, and 
which Mr. Patrick Richardſon received the blank tranſlation from William 
Alves, and ſent it in a letter directed to Drumcoltran and Baily Reid; but 
ſent the ſame under a cover, directed to Commiſſary Charteris, who was 
equally concerned ; for the blank tranſlation being ptocured by the money 
lent upon Irving, Reid and Charteris's bond, the right thereof did, ip/o jure, 
fall to the borrowers and obligants in that bond. And the fact of the 


qualifications above alledged is inſtructed, 1ms, By the oath of Mr. Pa- 


trick Richardſon the common truſtee, who depones upon the ſending. of 
the bond from the country to him, the borrowing of the money, and the 
paying it in to William Alves, and the fending the ſaid tranſlation with the 
bond and aſſignation under a cover to Commiſſary Charterzs, as above related; 
and William Alves depones, that he was paid in ready money to the full 


avail of the ſums contained in the tranſlation, and that he received the 


money from Mr. Patrick Richardſon. ads, Both their teſtimonies are con- 
firmed by the dates of Sir David Cunnmgham's bond, which is at Dumfries 
the 23d of December 1695, and the blank tranſlation, which is at Bdin- 
burgh the 26th of the ſaid month and year, as ſoon as the bond could be 
tranfported from Dumfries to Edinburgh : and, 37/0, The ſum in the 
tranſlation and in Milncraig's bond, quadrates exactly with one another, 
reckoning the bygone annualrents and the expence of regiſtration and horn- 
ing included. | | 4 

It was anſwered for the children of Commiſſary Charteris : That the 
bond being found blank among the defender's father's papers, did belong to 
him as fully as if his name had been inſerted, more eſpecially becauſe it was 
to a blank perſon, his heirs and aſſignĩes in the ſingular number, and could 
not be calculate for the uſe of three aſſignies. 240, No mention of this pre- 
tended truſt during the lifetime of Commiſſary Charteris, who lived ſome 
conſiderable time after, nor during the life of his relic. The Commiſſar 
and his relict had not the ſame reaſon to inſiſt againſt the partner's obligants 
in the bond aſſigned, becauſe he was manager and debtor to the company, 
and fic intus habuit. 3tio, The qualifications are not relevant, nor ſufficiently 
proven, in as far as Mr. Patrick Richardſon's depoſition is doubtful and vacil- 
lant in ſeveral particulars, and William Alves knows nothing from whom the 
money was borrowed but by hearſay. 470, Eſto the money were proven to 
have been borrowed on the common account, yet there might have been a 
ſeparate ſecurity for the value of Drumceltran and Baily Reid's ſhares, which 
might have been afterwards ſatisfied and retired; in which caſe Commiſſary 
Charters having the blank tranſlation in his cuſtody, he would retire the ſe- 
parate — to the co-obligants, withaut any further document than the 
tranſlation itſelf to make his right good; and it is of dangerous conſe- 
quence, to take away clear rights by conjectures and preſumptions, which do 

not conclude with any certain evidence. ; | 
It was replied: A blank bond does indeed preſume property in the 
haver, but that is only præſumptio juris, which can be elided by a ſtronger 
preſumption, as in this caſe; for tho Richardſon the common truſtee 
might have managed with greater caution. by either inſerting the whole 
three in the tranſlation, or leaving a blank for his or their heirs as well as 
for the name, yet the matter of fact proven does neceſſarily infer and 
| emonſtrate 


rr —— 
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demonſtrate a joint concern, and Mr. Richardſon's depoſition is firm and 
poſitive in all the points above related, and in every thing that was of 
moment, ſuch as the purchaſing the tranſlation by the money belonging 
to the ſaid three obligants, and conſequently the tranſlation purchaſed 
muſt belong to them; and his teſtimony is confirmed by William Alves 
deponing that Rrchardſon procured and delivered him the money; and the 
agreement betwixt the ſum in Milncraig's bond and the ſum in the 
tranſlation and the date is in place of 1000 witneſſes. 2do, The joint 
intereſt of the three obligants being once eſtabliſhed, there is nothing to 
take it off; for it can never be preſumed that Irving and Reid had any 
ſeparate ſecurity granted to them and retired, there being no manner of 
document to give the leaſt ground of doubt in that matter ; for it is not 
ſo much as alledged that Commiſſary Charteris did beſtow any of his 
-private ſtock for making that purchaſe, nor did he fill up his own name 
as he would have done in a right originally acquired for the hehoof of him 
and other two, in caſe he had afterwards ſatisfied the intereſt of theſe two; 
neither did he ever ſtate the purchaſe of that debt to the Society in their 
books, or in the accompts of his management, as he ought to have done 
if the right had been his own ; nor is there any other veſtige of evidence 
among his papers, to teſtify how he came by that blank right. 3:0, The 
filence of the purſuers for ſome years is no argument ; becauſe the 
Society was diflolved, and the ſubject of debate amongſt the partners 
was only ſettled by decreet-arbitral within theſe two or three years. 
« The Lords found, that the qualifications above mentioned did 
« ſufficiently prove that the blank aſſignation was purchaſed by 
money borrowed from Milucraig on Charteris, Irving and Reid's 
* bond, and that therefore the blank tranſlation did belong to the 
e ſaid three obligants; and find no document or gue to pre- 
, ſume that Irving or Reid did receive any relief or ſatisfaction 
' «© for their becoming bound in Milncraig's bond, and therefore 


& declared.“ . 


No CXV. November 19. 1714. 
FULLERTON of that IIk, and two of his Tenants, 
againſt 


JOHN HAMILTON, Factor to the Earl of Dundonald, and 
two of the Juſtices of the Peace of the Shire of Ayr. 


Three Tuſtices of Peace found to be a Quorum. 


TH: RE being a decreet of the Juſtices of Peace againſt two of 
Fullerton's tenants, on a complaint at John Hamilton's inſtance, where- 
by each of them were fined in ten pounds Scots to the party, and ten 
pounds to the Fiſcal ; whereupon they were immediately impriſoned till 
they ſhould pay their fines: There is now a proceſs at the inſtance of 
Fullerton and the ſaid tenants libelling damages againſt the Juſtices of 
Peace and Chamberlain, alledging, that the decreet was enormous and 


oppreſſive, and infiſted on the qualifications following. Imo, The decreet 
was 


11 


was pronounced by two Juſtices of the Peace; whereas three were a Quorum. 
It was anſwered, By an act of Parliament of the 6th of Queen Anne, in- 
titled, An act for making the union more compleat, it is provided, That the 
Juſtices of Peace are to have the ſame powers in Scotland, as they have 
in England, and two Juſtices of Peace make a Quorum in England. It 
was replied, That by the ſame act it is provided, that the method of trial 
and judgments ſhall be according to the law and cuſtom of Scotland, and by 
the 38th act, Parl. i. Seſſ. i. Ch. II. three Juſtices of Peace are a Qyorum, 
as alſo by the law of England, one of the two muſt be a Juſtice quorum: 
unus. | 
The Lords found, that three Juſtices of Peace was a Quorum in 
te Scotland.” 


A Decreet of the Juſtices of Peace in time of Vacancy, not proceeding upon a 
Matter of Riot or Violence, found null; but the ſaid nullity did not infer 
Damages. 


The purſuer further inſiſted, that the decreet was pronounced in time 
of Chriſtmas vacance, contrary to law. : | 

It was anſwered: That the Juſtices of Peace being for preſerving 
the public peace, may fit at any time. - 

It was replied ; That all that was here libelled, was, that two of the 
purſuers had taken certain rabbets off the iſland called Laay- iſland, not by 
any violence, there being no interruption, nor clandeſtinely, but openly, by 
the warrant of their maſter, who was infeft in the iſland, and looked upon 
it to be his property. 

« The Lords found, that there being no violence libelled, the Juſtices 

of Peace could not have judged in the Chriſtmas vacance ; but 
« found that this and the former errors could only infer nullities 
e in the decreet, but not damages againſt theJuſtices.” 


A Decreet of the Juſtices againſt Tenants intromitting with Rabbets on the 
Complainer's Ground, found null, becauſe the Complainer's Poſſeſſion was 
not libelled and proven. 


The purſuers further inſiſted on this ground, that the Juſtices of Peace 
of the ſhire of Ayr did divide themſelves into ſeveral diſtricts, and the 
decreet is pronounced by the Juſtices of the diſtrict of Cunningham, albeit 
the purſuers, who were the parties complained on, did not live in that 
diſtrict, but in Kyle. 

Anſwered : The Juſtices are Juſtices of the Peace over the whole 
ſhire, and that the diviſion into diſtricts is only for the more frequent 
meeting and ſpeedy adminiſtration of juſtice, and the purſuers their 
on was within two or three miles of the place where the court was 

eld. 

The Lords alſo found it no defect in the decreet, that the Earl of 

* Dundonald's charter was not produced, in reſpe& it was not the 


<< bulinefs of the Juſtices of Peace to judge upon right, but that the 
| 8 s « Earl's 


| 
. 
il 
. 
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ec Earl's poſſeſſion of the iſland where the rabbets were taken ought 
ct to have been libelled and proven.” 


A Precurator and a competent time, eſs or more, in all caſes ought to be al- 
lowed by the Juſtices of Peace. 


The purſuers alſo inſiſted upon the qualifications following. 1mo, 
That the Juſtices did proceed without allowing any time, leſs or more, 


to anſwer to the complaint. 2d, That they refuſed to admit a procura- 


tor to compear for the purſuers. 3770, That they did ſummarily and 
immediately impriſon the purſuers till they ſhould pay their fine, and 
_ they were forced to lie in a dungeon till they obtained ſuſ- 
enſion. 
It was anſwered: Imo, That Juſtices of the Peace oft- times do, and 
ſometimes muſt neceſſarily proceed ſummarily, and without libel or delay. 
20%, Neither is it the uſe of the Juſtices of Peace to admit of procurators; 
nor is it ſingular in them, no procurators being allowed in the Dean of 
Guild court. 37:0, The decreets of the Juſtices are in uſe to be ſummari- 
ly executed, and ought to be ſo, impriſonment being oft-times a part of 


- the ſentence and puniſhment, and oft-times decreets are of fo ſmall 


value, that they are not worth the expence of horning and caption. 
e The Lords found, that there ought in all caſes a competent time, 
&« Jeſs or more, to be allowed to anſwer, as the exigence of the matter 
* requires; and likewiſe that a procurator ought to be allowed to 
* compear, if deſired; and found, that the Juſtices of Peace may 
* ſummarily impriſon when the cauſe merits it, but that in this caſe, 
ce there was neither cauſe for fine nor impriſonment, and remitted to 
e the Ordinary to hear how far theſe laſt mentioned errors might 
c infer damages.” | 


No CX VI. | November 23. 1714. 
WILLIAM KING 
5 | 4 againſt 
AISDALE. 


The Poſſeſſor of a Bill nat accepted, borrowing the Money on an Obligement to 
repay ; if the Drawer ſhould not pay by the Time hmited, the Defence that 
the Drawer was not diſcuſt, repelled. . 


IOEHN RICHARDSON draws two bills on William King, one 
r L. 75 payable to Robert Aiſdale, and another for L. 50 to Adam 

Wright. | | 
King having no effects, refuſes to accept; but, in reſpe& of A:/dale and 
Wright who were linen merchants, and wanted the money to be laid out 
at a market, King takes receipts of the money on the back of the ſaid 
two bills, and advances a L. 100 Sterling, for which he takes A:ſdale and 
Wright's promiſſory note, obliging them jointly to repay the ſaid " to 
ng, 


60 


King, in caſe that Richardſon ſhould not in due time pay a bill that Niug 
was to draw upon him for the like ſum. This obligation is dated the 
5th of Auguſt 1709. 

Upon the 2d of October thereafter, Ning draws a bill of L. 100 payable 
to Mr. John Glaſſils upon the 4th of November, directed thus, To Mr. Jahn 
Richardſon at the three cups in St. John's flreet near Smithfi:ld, London ; which 
bill is proteſted for not payment upon the 7th of November. 

Ning now purſues Aiſdale, one of the two obligants, for payment of the 
ſaid L. 100 Sterling, with annualrent and exchange. 

It was alledged : No proceſs, becauſe Richardſon was not duly diſcuſſed, 
no diligence being done againſt him, but only a proteſtation for not 
payment. 

It was anſwered for the purſuer: That he was under no obligation to 
diſcuſs Richardſon, he having advanced the money not upon Richard/on's 
bill, but upon the defender's obligement; bearing that if the money 
were not duly paid by Richardſon, he and right ſhould repay the 
ſame. | 


« The Lords repelled that alledgeance.” | ] 


| 
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The Creditor of the above qualified Receipt having alſo taken a Receipt uf 1 
the Bill, and delayed to P ws upon the ſaid firſt Drawer for two Months, Y 
and omitted to proteſi for not Acceptance, or to adviſe the Delor till 
after Proteſt for not Payment of the Re-draught, the Defence en Creators 


Negligence ſuſtained. 


It was further alledged : That King having taken receipts upon Richard- 
an's bills, and likewiſe having taken a ſeparate qualified ſecurity from the 
defender and Mriglt, he ought quamprimum to have drawn upon R:chard- 
ſon for his own and the defender's relief, and in caſe of not due payment, he 
ought to have acquainted the defenders, and furniſhed them with inſtructi- 
ons, viz. Richardſon's former bills and diſcharges, whereby they might 
recur and operate their own relief; all which he neglected, and did not fo 
much as draw a bill till the 2d of October, near two months thereafter, and 
not payable till the 4th of November, never preſented nor proteſted for not 
acceptance, but three days after the term of payment proteſted at London, 
at a place pretended to be Richardſon's dwelling houſe ; but he not found 
ſonally, nor any advice for what appears given to him of ſuch a draught, 
or that he had advanced money, or that he was to draw. 

The purſuer anſwered : That having advanced his money in a friendly 
manner, he was obliged to do no diligence ; for by the obligement libelled 
which is clear, there was no bill then drawn, but to be drawn, in which 
he might uſe his own diſcretion to draw when he thought fit, and yet 
he did draw within two months, and proteſted for not payment when the 
bill fell due, and adviſed the defender of the proteſt; neither was he obliged 
to deliver up the inſtructions of the payment of R:chardſon's former bill, | | 
nor could he do it ſafely, unleſs the defender had offered payment, and 6 
upon the whole, he was no ways in the caſe of a poſſeſſor of a bill, who 14 
is bound to negotiate with diligence. N 

It was replied: That the purſuer having taken double ſecurity, viz. a . 


receipt of the money in Richardſon's bill, whereby Richardſon became bound 
to 
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to anſwer his re-draught, and by the quality of the defender's obligement 
being bound to re-draw, and the defender only liable in caſe of Richard. 


fon's not due payment, the defender was but ſubſidiary liable, and the 


purſuer obliged to have drawn more timeouſly, and upon fewer days, and 
to have preſented the bill for acceptance, or proteſted in caſe of not ac- 
ceptance, and to have [adviſed the defender and J/right that they might 
have ſeen to their relief. 


« Which the Lords ſuſtained, and aſſoilzied the defender.” 


Ne CXVII. November 24. 1714. 
THOMAS MERCER 
againſt 
ROBERT LEIT R. 


An apparent Heir accepting a Diſpoſition to heritable Sums from his Father, 
found liable to his Father's Creditor, conform to the 24th Af Parl. 1695. 


HOMAS MERCER purſues Robert Leith, 'as repreſenting 
James Leith his father, for payment of the ſums contained in two 
bonds, granted by Dickſon of Weſtbinnie, Mr. John Montgomery, and the 
ſaid James Leith, to which the purſuer has right by progreſs ; and inſiſted 
on this paſſive title, that the defender accepted a diſpoſition from his 
father to certain heritable ſums of money, and thereby became liable con- 
form to the act of Parl. 1695 ; which the Ordinary having ſuſtained, the 
defender offered a reclaiming bill, on theſe reaſons: 190, The defender's 
father's diſpoſition was only of an inconſiderable heritable ſum. 24s, The 
act of Parliament relates only to purchaſes made by apparent heirs, that 
is, heirs to whom the ſucceſſion is devolved by the death of his prede- 
ceſſor: altho' the acquiſition had been from a ſtranger, and to a much 
more valuable right, made in the father's lifetime, it would not have been 
in the caſe of the act of Parliament, which bears, That if any apparent 
ce heir without being lawfully ſerved, &c.” Which, and all the caſes 
there related do only concern apparent heirs to whom the ſucceſſion is 
devolved. And the act of Parliament 1661 prorogating the legal of a 
priſings purchaſed by apparent heirs was never extended to ſuch — 
made in the lifetime of the predeceſſor. It is true, in the caſe the 7th June 
1710, 1 againſt Alexander Brown, obſerved by Mr. Forbes, it was 
otherwiſe found; but that deciſion is marked very ſhort, and being the in- 
terpretation of a correctory law deſerves to be the more maturely con- 
ſidered. | 
It was anſwered : The diſpoſition made by the defender's father is not 
of a ſmall ſubject, but of many ſums, and indeed the ſubſtance of what 
his father had, and reſerving his father's liferent ; ſo that altho the acqui- 
ſition was in his father's time, yet the poſſeſſion was calculate to begin after 
his father's deceaſe, when the ſucceſſion was devolved to him, which falls 
clearly under the words of the 24th act of Parl. 1695, declaring, that an 
apparent heir entring to poſſeſs his predeceſſor's eſtate, or purchaſing any 


right thereto otherwiſe than by a public roup, ſhall be liable as if he 
were 


{ 165 1] 


were heir ſerved ; and if it were otherwiſe the act of Parliament would be 
eaſily eluded, either by acquiring a diſpoſition from the predeceſſor and 
pretending an onerous cauſe, as in this caſe, which ſtrangers could not 
diſprove, or by acquiring rights from third parties in the father's lifetime; 
and the Lords in the interpretation of all laws do conſider the deſign of the 
law, which they will not ſuffer to be evaded by the contrivances of appa- 
rent heirs ; and thus it was found in the cafe of Yatſon againſt Brown upon 
full debate, and very unanimouſly, and a reclaiming bill refuſed; and for 
the ſame reaſon the right of an expired compriſing acquired by an appa- 
rent heir in his father's lifetime, was found to be redeemable at the inſtance 
of his father's creditors upon the act of Parl. 1661. 14th Tune 1668. 
| Burnet of Carlops againſt Naſmyth. 

The Lords repelled the defence.“ 


No CXVIII. Nærember 25. 1714- 


BRUCE of Pau feulis 
again{t 
RASHIEHILL, NEW MILN and the Lady KINNAIRD. 


A Charter of Novodamus on the Obtainer's Reſignation containing the Words 
not in the former Charter, viz. cum Terris bail yr ; found il at 
no new right to Sea Greens was conſtituted by that Charter, and that Sea 


Greens were not inter Regalia, 


OIFOULTS purſues a declarator of property of certain ſea-greens ly- 
ing oppoſite to his lands and barony of Pcwfoulrs, libelling upon a 
charter in the year 1612 containing a Nevodamrys, and eſpecially theſe words 
therein inſert, vig. una cum terris vulgo haill ſea- greens, &c. To which 
charter the purſuer has right by progreſs, and thereupon aſledges, that 
ſea-greens being generally, at leaſt at every high tide, overflowed by the ſea, 
the ſame fall under the deſcription of {tus maris quatenus mas imus hiber- 
nus fluctus excurrit, and conſequently can belong to no heritor, as part and 
pertinent of his lands and barony, but is inter Regalia belonging to the 
Crown, and can not be conveyed without a ſpecial right, ſuch as the pur- 
ſuer produces, and none of the defenders do pretend to. 
It was a/ledged for the defenders: 1mso That the charter libelled, pro- 
ceeding upon reſignation, is no further to be extended than the right 


of the reſigner, with a novgdamus of the ſubject reſigned from the Crown, 


as will appear by the full clauſe, viz. Cum turribus, fortalicits, pendiculis, 
pertinentits, &c. diftarum terrarum, una cum terris vulgo haill ſea-greens, 
communibus paſſagiis, vits diffarum terrarum uſitatis et conſuetis, which words 
uſitatis et conſuetis, influences the whole preceeding clauſe ; fo that nothing 
was given but uſe and wont. 2d, Haill ſea-greens is a very unlimited 
donative, unleſs qualified by uſe and wont. 47, The poſition that ſea- 
greens are inter Regalia as conprehended in littore maris, is groundleſs; 
for 1m, The definition of littus maris by the civil law cannot be adapted 
to this country, nor many countries elſe, where the tides riſe very high, and 
overflow great fields of ground which never were at any time claimed by 
the Crown; but the heritors of the neighbouring lands do poſſeſs the fame 
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as part and pertinent without any ſpecial grant, and if it were found other- 


wiſe, there are many heritors in Scotland, that might come to find the 
effect of that deciſion. It is not needful to debate how far /ittus maris was 
public, whether for navigation, or other public convenience and uſes only 
by the civil law; but with us it is certain that heritors may enjoy any 
profit or benefit they can in liltore conſiſtent with public uſe, as if ſtone or 
coal or other minerals were found within the ſea-mark, a neighbouring he- 
ritor might reap the benefit thereof ; and as to the poſſeſſion there is a clear 
probation as far as the memory of man can reach, which inſtructs how 
far theſe ſea-greens have been poſſeſſed, and ſome part incloſed, and 
how far there has been promiſcuous paſturage ; in which poſſeſſion and 
community according to probation the defenders reſt ſatisfied, 

It was replied; The haill ſea-greens are naturally limited to the extent 
of the purtuer's barony, to the excluſion only of ſuch parts of the defen- 
ders lands as are interjected running within that bounds. 2d, The words 
uſitatis et conſuetis are not applicable to the whole clauſe, but only to the 
laſt words, communtibus paſſagis, et vits diflarum terrarum, but cannot natu— 
rally be conjoined with the words in the farſt part of the clauſe, v2. una 
cum terris vu's5 haill ſea-greens. 3710, As to the poſſeſſion, it is proven, 
that the purſucr's grandfather was killed at Dunbar, leaving his father an 
infant of a year old, and his father left the purſuer of thirteen years 
of age, ſo that a poſſeſſion of fixty ſeven years muſt be proven to infer 
preſcription, | 

As to the preſcription, it was anſwered : That the poſſeſſion being 
uniformly proven during the memory of man, præſumitur retro, eſpecially 
ſeeing the purſuer has proven no excluſive poſſeſſion further than the de- 
fenders own. 

« The Lords found that ſea-greens are not inter Regalia, and that 

© no new right or feu was conſtituted by the charter 1612, and 
« that the ſea-greens might belong to the neighbouring heritors 
t as part and pertinent without a ſpecial right; and aſſoilzied 
« from the declarator, in as far as the defenders excluſive poſſeſ- 
« fion of property by paſturage or caſting feal and divot, was 
© proven.” 


N- xx. November 26. 1714. 
The CREDITORS of Tenn 
againſt 
the CREDITORS of Roſs of Wairdbmſe. 


An inhibition on a dependance frund null, becauſe raiſed before the ſummonds on 
which it is founded was exc. uted. 


T* the competition of the creditors of Roſs of Wairdhouſe, the Lords found, 
that an inhibition upon a dependance at the inſtance of Mr. William 
Moir, conveyed by progreſs to the creditors of Mr. William Thomſon null, 
beca ſe raiſed before the ſummonds on which it was founded was execute 
for the ſame reaſon that they alſo found. an arreſtment upon a dependance 

| null 


11 


null the 19th July 1706, in a competition of the creditors of Streichen, in 
the ſaid caſe of the arreſtment it did appear, that the letters of arreſtment 
were executed before any execution on the principal ſummonds, whereas 
in the preſent caſe the inhibition was raiſed two days after the ſummonds, 
and both executed the ſame day; which the Lords did not reſpect as any 
reaſon to vary the deciſion in this cafe from the former, becauſe the nullity 
reſpects not the execution, but only the letters of inhibition or arreſ:ment, 
which letters proceed upon a bill, and the bill relates to a proceſs depend- 
ing; and the deliverance runs in theſe terms: Becauſe the Lords have 
ſeen the dependance, a ſummonds unexecuted is no dependance, and the 
bill which is the warrant of the letters paſſing of courle fericuls petentts is 
null when there is no dependance, 


No CXX. Nevember 26. 1714. 
ER SKIN E 
againſt 
IX. 


An Executor eſtimating the ſowing at the ſingle Curn, and ſelling the Cirn 
on the Ground at the 5th or G Curn, Payment by the Buyer - ſuſtained as 
made bona fide, and found that there was no place for an Exccutor ad omiſſa, 
but ad male appretiata. | 


D474 VID MITCHEL having confirmed executor to the Lady Blair, 

gives up in inventary the ſowing of a certain number of bolls of victual, 
which in the teſtament are eſtimate only at the ſingle value of the bolls 
ſown, and thereafter ſells the product of that ſowing which amounted to 
a conſiderable value, poſſibly four or five times or more above the eſtimate 
in the teſtament. Erfeine confirms executor ad omi//a, and gives up in 
inventary the product of the ſowing with deduction of one corn for the ſeed, 
and purſues John Corſe as intromitter for the ſum confirmed. 

The defender alledged, That he had bought the victual from the execu- 
tor, and paid the price bona fide. 

It was anſwered: The defender could not be in bona fide, becauſe the 
executor had only confirmed the ſeed, and the purſuer had confirmed the 
product with deduction of the ſeed, and he was in mala fide to pay the ex- 
ecutor more than was confirmed. 

It was replied : The executor had not confirmed the ſeed but the ſowing ; 
for the ſeed was thrown in the ground to be conſumed, and the common 
ſtile of the Commiſſariot is to eſtimate the ſowing, that is, the ſowing of 
the ſeed. 2d, The defunct dying in April, the teſtament was confirmed 
in May thereafter, when it was yet uncertain what the product would be; 
and tho' the eſtimate was indeed below what the reaſonable expectation 
from the ſowing might be reckoned, yet that is but a mal-appretiation, 
and the purſuer ought not to have confirmed executor ad omiſ/a, but ad 
male appretiata, which would have afforded him action againſt the execu- 
tor in as far as he had received more than the juſt value. 

The Lords ſuſtained the payment made by the defender bona fide, 1 
| that 


1666 


ce that there was no place for an executor ad omiſſa, but ny ad male 
12 appretiata.“ : 


No CXXI. Nævember 26. 1714. 


WILLIAM KING 
againſt 
The MAGISTRATES of Eine. 


An At of Conncil in Favours of the Provoſt of a Burgh Royal, bearing to pro- 
ceed upon the Refort of a Committee, found to be no ſufficient Conflituticn of a 
Debt againſt the Town, there beirig no Evidence upen record that the Commit- 
tee did make the Report narrated in the Act. 


FILLIAM KING purſues the Magiſtrates of F/gine for pay- 
ment of L. 2104 conform to an act of council dated the 22d of 
February 1702, mentioning, that the council having conſidered the report 
of a committee appointed to conſider the ſtate of the town's debts, and to 
prepare an allocation of the debts reſting to the town for payment of their 
creditors, they did ratifie and approve the ſame, and found the town 
debitor to the purſuer in the ſum libelled as a balance after deduction of 
a debt owing by him to the town, and ordained certain debts owing to the 
town to be diſponed for payment of the purſuer's debt, and others mention- 
ed in that act of council, 

The debts deſtinated for the purſuer's payment being otherwiſe epplicd, 
he now purſues for payment, and gives out in procels ; the fofeſaid act of 
the town council, with the other act therein mentioned, appointing a com- 
mittee to conſider the ſtate of the debts, and to report. 

The defenders a//edged: The acts libelled and given out were no ſufficient 
inſtruction of a debt, 179, Becauſe the extract of the act appointing the 
committee is null, not bearing to be ſubſcribed by the Preſes, mach lets 
by a Qugrum of the council. 249, There is no veſtige of a report made by 
the committee alledged to have been named further than what is related in 
the act libelled, which is very general, mentioning only that there was a 
report, by which ſuch a balance was due after adjuſting accompts of 
debit and credit, but no narration of the particulars of the debit and credit 
from which the balance did ariſe, nor is there any ſuch report to be found 
upon record. 37:6, Neither is the act of the 22d of February libelled fign- 
ed by a Quorum of the council, but the extract bears only to be ſigned by 
the Preſes ; which is not ſufficient to burthen the town, ſeeing by the 29th 
act Parliament 1693. there is a method laid down for preventing embez- 
zlement of the common good, whereby it is provided, that no debt ſhall 
be contracted, nor bond granted, obliging ſucceſſors in office without a 
previous act of the town council in their fulleſt convention, certifying the 
Magiſtrates and others who ſhall contract debts and grant bonds without a 
previous act, or if the cauſes condeſcended on be not found juſt and real, 
that the contracters and ſubſcribers ſhall be found perſonally liable to re- 


lieve the town, This act requires a previous act of council for granting 
the 
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the ſecurity, and preſuppoſes that the bond or obligation for the deht 
muſt be ſubſcribed by the plurality, becauſe the ſubſcribers are liable 
to relieve the town, whereas in this caſe, the Freſes only ſubſcribes, 
and there is no previous act in the terms of the act of Parliament. 

It was anſwered : The purſuer opponed his act of council, which liqui- 
dates and eſtabliſhes the debt due to the purſuer, which was for debut ſe- 
ments during his magiſtracy upon account of the town, upon which 
he relied, and gave up the inſtructions of his debt depending upon 
the act of council libelled for his ſecurity and payment, and he is not 
anſwerable for the formalities objected. If need were he could make 
appear that the act in his favours is in the form and ſtyle of other 
acts of that town-council which were always reckoned binding, and neither 
can he be obliged to inſtru that the report of the committee was care- 
fully kept or recorded; the truſt of all that depends upon the Magi- 
ſtrates and whom they have intruſted in framing their minutes and keep- 
ing their records, and the act of Parliament 1693, does only direct the 
caution that Magiſtrates are to uſe in contracting of debt and the pe- 
- nalties in neglecting that caution, but with an expreſs proviſion in the 
end of the act, without prejudice always of the right and ſecurity of the 
creditors. 

It was replied, That the purſuer is no ways in the caſe of the act of Par- 
liament for ſecurity of his debt; becauſe that act does only concern the 
caſe of creditors contracting with the Magiſtrates by bonds or other con- 
tracts duely ſigned by a Quorum, of which ſubſcribers and their heirs are 
liable to relieve the the town, if the method preſcribed be not obſerved ; 
and the proviſion without prejudice to the creditors is only in the caſe of 
formal bonds preſuppoſed to be ſubſcribed by a Quorum as above; where- 
as the purſuer having no bond, but only an act of council, and that act of 
council depending upon a report of a committee not to be found, and that 
committee not duly authoriſed by an act ſo much as ſigned by the Preſes, 
the ſame is no ways ſufficient to inſtruct any debt, more eſpecially conſi- 
dering, Imo, That the power of the committee as mentioned in the 
extract of the act authoriſing Tc. was only to ſtate the town's debts, but 
not to conſtitute unclear or illiquid claims, much leſs to diſcharge the 
purſuer of debts which he was due, as being compenſed with his 
other claims, and fo to ſtate a balance. 240, If the purſuer's accompts 
were conſidered, it would be found they were no ways deburſed for the 
benefit of the common good, but upon his own private and perſonal 
account. 3:0, Whereas he ailedges that he gave up his inſtructions, it is re- 
plied, Gratis dictum, and if it were ſo, fibi imputet ; for no reaſonable 
man would part with the inſtructions of a debt, upon ſuch a lame act. 

« The Lords found the acts of council produced were not ſufficient to 

« inſtruct a debt againſt the town,” 
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No CXXII. ih: December 8. 1714. 


FULIAN OSBURN 
againſt 
Mr. HENRY OSBURN. 


. A Diſcharge of a Bond due to a Wife, being figned by ber Huſband and ber, 


and put in the Hands of the Wife's Brother at whoſe Inſtance Execution was 

provided to paſs againſt the Huſband, and by whoſe Conſent the Wife's Life- 
rent was to be ſecured, and the Brother having applied a Part of that Mon 
for Payment of a Debt due ” the Huſband to him, be was found liable to t 
Wife for her Life-rent Right of the whole Sum. : 


BY contract of marriage betwixt Julian Oſburn with conſent of Mr. Hen- 

ry Oſburn her brother on the one part, and James Stewart of Scha- 
wood on the other, Julian is obliged to pay to her huſband 3500 merks in 
name of tocher, and ſhe is provided to the yearly annualrent of the ſaid 
tocher in liferent, and that how often the money ſhall happen to be up- 
lifted, it ſhall be re-imployed for her liferent uſe with conſent of her 
brother, at whoſe inſtance execution was to pals for implement of the con- 


tract. | 
The faid Julian was creditor to Sir William Cunningham of Capringtoun in 


the ſum of 3500 merks principal, which ſhe did not by the contract aſſign, 
nor did the contract mention the ſame, but only obliged herſelf to pay the 


like ſum at ſupra. 
Capringtoun the debtor being willing to pay the money, there was a 


diſcharge granted both by the huſband and wife, and lodged in the hand 
of the ſaid Mr. Henry Oſburn who received the money, and the huſband 
being debtor to Mr. Henry Oſburn in 3200 merks, ſo-much of the ſaid ſum 
received from Capringtoun- was applied to pay the huſband's debt. 


The huſband being deceaſed, the wife purſues Mr. Henry Oſburn her 
brother, either to inſtruct that the money was employed for her liferent 
uſe, or otherwiſe to pay her the annualrent thereof during her life, upon 


this ground, that he being truſted with the diſcharge to the debtor, and 
- thereupon having received the money, the wife had the fame right and 


intereſt in the money when it lay in his hand, as when it lay due by the 


. debtor, and the defender who was her truſtee could not apply her 
. otherwiſe than for her own behoof. 4 es, 


It was anſwered: There was no truſt in the matter in favours of the 
rſuer with whom he had no communing on that ſubject, but with her 


huſband only from whom he had received the diſcharge ſigned by both, 


and he did receive it expreſsly eo intuitu, that he might apply the money 


when received for his own payment, as is eaſily preſumed, and alſo does 


appear by a declaration granted by the huſband acknowledging that he had 
received from the defender 3200 merks, which he obliged him to allow 
and repay-out of the ſum of 3500 merks, due to the ſaid James as his 
wife's tocher, which the defender was to receive from Capringtoun and to 
retain in his hands while payment, and there being no probation againſt the 
defender that ever he received the money or diſcharge, but his own ac- 


'knowledgment, the fact muſt be taken as he acknowledges it; and albeit 
| he 
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he was conſenter to the marriage and execution to paſs at his inſtance, 
yet there lay no obligation upon him to uſe execution againſt the huſ- 
band, or ſee to the re- imployment of the money; but that was mere fa- 
cultatis. a 

It was replied: That the money was the wife's originally and did fo 
continue when it was received by the defender, which he could not alter 
by any tranſaction with the huſband; for ſuppoſing the fact as is repre- 
ſented, that he received the diſcharge from the huſband, and that upon a 
communing or agreement to apply the money when received for payment 
of the huſband's debt, yet that was unwarrantable for any body to do, 
eſpecially for one who had ſo much truſt from the wife, as to have mar- 
ried with his conſent, and her liferent to be ſecured by his advice and ex- 
ecution to paſs at his inſtance; for tho' it be not alleged that he was bound 
to do diligence or to concern himſelf in the re-imployment, if he had not 
been concerned in the uplifting of the money; but ſeeing the wife's 
money was uplifted by him upon her diſcharge and her huſband's, and 
lodged in his hand, it was contrary to his truſt to have done any deed in 
relation to that money in prejudice to her liferent, for he was at leaſt 
- obliged to do nothing to her hurt. 24s, The wife's truſting the diſcharge 
in her huſband's hand did not in the leaſt prejudge her right, becauſe 
if the huſband had uplifted that money, he was bound to have re- 
imployed it for her liferent uſe, wherein if he had failed, the wife would 
indeed have been in the caſe of a common creditor, tho' he had taken the 
ſame ſpecies and paid his debt to the defender; becauſe money is a fun- 
gible. But in as 2 as the huſband did not uplift the money himſelſ, but 
gave the diſcharge to the defender, that he might receive it, then the de- 
fender could not but know that the money was the wife's, and that the 
ſigning of the diſcharge imported no donation of the monty to the huſ- 
band, and conſequently the defender who knew thoſe circumſtances, and 
who had ſo much intereſt in the wife both by blood and by the con- 
tract, he could not miſapply the money. 37:0, Neither makes it any altera- 
tion of the caſe, that the wife was debtor to the huſband preciſely in the 
like ſum, becauſe in like manner was the huſband debtor to her for the em- 
-ployment of that ſum for her liferent uſe, and conſequently could never 
exact payment without performing his part. 
« The Lords found the defender could not by any tranſaction with the 


e huſband apply the money received by him from the wife's debtor, 


« by virtue of the huſband and wife's diſcharge, to the payment of 
the huſdand's debt in prejudice of her liferent, without her own 


« conſent.” 
Ne CXXHI. December 8. 1714. 
The Lord LIN DORES 
againſt 
FOHN STEWART of Innernytte. 


The Maler of a Tailzie containing irritant Clauſes upon him, and all the 
Heirs of the Tailzie, has Right to call for Exhibition and Delivery 


. thereof, 
* f THE 
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TE E deceaſt and preſent Lord Linderes made a tailzie of their eſtate 
in favours of certain heirs, reſerving a faculty to this Lord Lingores 
who was fiar to alter, innovate and diſpoſe of the eſtate at his pleaſure. 

The ſaid preſent Lord Lindores did in anno 1706 grant a procuratory 
for reſigning the foreſaid eſtate in favours of himſelf and the heirs of his 
body, which failing to John Stewart of Innernytie, and other heirs therein 
mentioned under prohibitory and irritant clauſes, as well upon my Lord the 
granter of the procuratory as upon the other heirs of tailzie. 

Upon this bond no reſignation followed, nor was it regiſtred in the 
regiſter of tailzies, but both the two tailzies were put in the hands of 
Olipbant of Carpet with a docket on the paper wherein they were wrap- 
ped, written by my Lord's hand thus, To the Laird of Carpew to be kept 
for the uſe of all concerned. 

My Lord Lindores purſues an exhibition of theſe tailzies againſt Carpe, 
and the ſame being exhibited in the clerk's hands compearance is made for 
Innerny/te the next heir of tailzie failing heirs of my Lord's body, who 
olled:ed that theſe tailzies being put in Carpew's hand for the uſe of all con- 
cerned, he who was the preſumptive heir had intereſt to crave that the 
tailzies might be regiſtrated, becauſe the laſt tailzie did contain prohibitory 
and reſolutive clauſes upon the purſuer himſelf, the granter of the procura- 
tory, as well as other heirs ; and if the tailzies were given up to him, he 
would cancel the fame, and thereby evacuate the tailzie and order of ſuc- 
ceſſion. 2d, The faid tailzies were depoſitate for the ſpecial uſe of the 
ſubſtitute heirs of tailzie. | | 

It was aue ed, Imo, to the depoſitation on which Innernytie founds 
his intereſt: He could not be admitted, becauſe there was no depoſi- 
tation for the uſe of the ſubſtitute heirs of tailzie, but only for the 

urſuer's own behoof, if he called for the ſame as he has done, and if he 
had neglected to call for them in his life, then there would have ariſen an 
intereſt to the next heir of tailzie ; but it can never be preſumed that the 
cuſtody was given to Carpew excluſive of the right of the maker of the 
tailzie. 249, The purſuer being the fiar and maker of the tailzie, upon 
which no reſignation regiſtration or infeftment had followed, it continues 
yet as a mere deſtination ambulatory at the maker's pleaſure, as has been 
frequently found, and eſpecially in the caſe of Muirhrad of Breadiſholm 
againſt his daughter-in-law, where Bread:/bolm having granted a diſpoſition 
in favours of his eldeſt ſon, an infant, in fee without any onerous cauſe, 
which he afterwards cancelled, the Lords found that he might lawfully 
do it albeit infeftment had followed upon it; and ficklike 23d June 1713, 
Scot of Raiburn againſt Scot of Haycheſter, a tailzie being granted without 
an onerous cauſe in favours of the maker of the tailzie in liferent, and his 
father in fee, and failing heirs of the father and ſon, to other heirs of entail, 
the Lords found the faid tailzie, while it remained in the terms of a per- 
ſonal right not per fected by charter and ſaſine, was revokable and revoked 
by a poſterior tailzie made by the maker of the ſaid tailzie, with conſent 
of his father the firſt member. 

It was replied : Unuſquiſque eft rei ſue moderator et arbiter, et poteſt quam 
velit fibi le em dicere, and as by the firſt tailzie there was a faculty re- 
ſerved to alter, ſo he might as he did by the 2d lay a reſtriction upon 
himſelf as well as the other heirs of tailzie, and renounce that facuity 
whereby his power of alienating, or altering ceaſed; and de facto the 


tailzie contains a clauſe diſabling him and all ſubſtitute heirs of tailzie to 
alter, 


11 


alter, whereby he becomes a limited fiar, and cannot contract debt, nor 
alter the order of ſucceſſion, in prejudice of the ſubſttute heirs of tailzie, 
to whom there is jus quaefitum ; and tho' the tailzie was gratuitous, yet 
being made, it is every way as binding againſt the maker as if it were one- 
rous. 2do, Innernytie's intereſt is the more clear by the depoſitation in 
Carpow's hands, to be kept by him for the uſe of all concerned. 
« The Lords found, That the Purſuer, who was fiar and maker of 
« the tailzie, had right to call for delivery of the tailzie to him as 
his own proper evident, notwithſtanding of the prohibitory and 
« irritant clauſes above-mentioned, 


Ne CXXIV. December 9. 1714. 


Mr. FAMES BAILLY Advocate 
againſt 
WILLIAM BAILLY of Lamingtoun. 


The Decennial Preſcription of Tutor and Curator Accompts, does not elide the 
Exception that the Tutor or Curator intus habuit. 


M R. FAMES BAILLY as aſſigney by his father, purſues La- 
mingtoun as repreſenting Sir William Bailly of Lamingtoun, for certain 
ſums contained in two heritable bonds. 

The defender alledged : The purſuer's father had been his curator, and 
præſumitur intus habere ante redditas rationes. 

It was anſwered : By the gth act Parl. 1696, all actions for tutors and 
curators accompts preſcribe in ten years, and ſuch as were prior to the act 
preſcribe in ten years after the date thereof, 

It was replied: The defender pretends not to call the purſuer to an ac- 
count as repreſenting one of his curators, becauſe of the fact of preſcripti- 
on; but nevertheleſs does alledge that the preſumption that the curator intus 
habet does take place for extinguiſhing the purſuer's claim againſt the de- 
fender. And it many times happens, that, when an action is temporal, the 


exception may be perpetual, as by the civil law cri deli doth preſcribe in 


two years; but the exception was perpetual, and compenſations are often 
ſuſtained on holograph writs or tickets after twenty years; becauſe the 
compenſation operates an extinction ipſ jure from the time of the concourſe: 
Juſt ſo the purſuer's father, being the defender's curator and his creditor, 
his intromiſſions were imputable in payment of the debt due to him; and 
if it were not ſo, the act might become a ſnare ; for tutors and curators do 
frequently take aſſignations to the pupil's or minor's debts, either as not 
having of the pupil's money in their hand, or pretending ſo; and if all 
theſe debts, which are but articles of diſcharge, ſhould ſtand out againſt the 
minor, and yet preſcription take place, that a& would be a great pre- 
judice and a ſnare to minors, and would leave them open to articles 
of diſcharge as debts, and yet difable them to lay a charge againſt their 
tutors. | 
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It was duplied: If ſuch exceptions were ſuſtained, the act would in a 
great meaſure be eluded; for in this caſe, and many others, the curator 
was creditor before he was curator; ſo that there is no preſumption that 
the debt was originally purchaſed by the means of the minor : and the law 
prefumes, that all the curator's intromiſſions were applied for the behoof 
of the minor after the decennial preſcription ; ſo that the creditor who 
was curator has the ſame right and title to claim his money, as if no cu- 
ratry had interveened : and it were very hard, if, notwithſtanding of the 
a& of Parliament, he muſt enter mto compt and reckoning before he can 
demand his clear liquid debt; for the a& of preſcription excludes all 
queſtion on that ſubject, either by action or exception, which is the ſame 
thing; for reus excipiendo fit actor; and the ſaid act bears, that the tu- 
tors and curators ſhall be as fully exonered, as if the pupils or minors had 
after majority granted ample diſcharges. 

It was friplied: That the whole tenor of the act of Parliament relates 
only to actions at the pupil's inſtance againſt the tutors and curators, or the 
contrary actions at their inſtance againſt him, but not to exceptions ; for 
it is to this effect, that all actions of compt and reckoning ſhall preſcribe in 
ten years, &c. and the ſaid tutors and curators ſhall be as fully exonered, 
as if the ſaid pupils and minors had diſcharged the ſame, which words, 
the ſame, are to be underſtood, the ſame actions; but that can never intitle 
a tutor or curator to purſue the minor for ſuch debts as law preſumed to 
be ſatisfied and paid before the preſcription run; for that preſumption of 
intus habet continues ſtill unpreſcribed ; and generally exceptions are per- 
petual : Neither is there any difference whether the debt was due to the 
curator before his office, or a right to a debt acquired by a curator 
during his office; becauſe the preſumption quod intus habet, mili- 
tates equally in both caſes; for the curator's firſt intromiſſion js imputable 
in payment of anterior debts; and ſo the preſumption taking once place, 
continues ſtill, It is true, the curator may reply and ſay, that he will 
compt for eliding that preſumption, and make appear that the pupil's 
whole effects are otherwiſe applied for his behoof; in which caſe, if 
the curators ſhould fo far ſuccumb, that a balance ten times greater than 
the ſum acclaimed were found in his hand, the preſcription takes place ts 
exoner him amply for the whoie balance, except in as far as it compenſes 
the debt acclaimed. 

« The Lords found, That the act of Parliament did not take place 

e to exclude the exception, upon the preſumption that the curator in- 
*« tus babuit. | 


CXXV. | | December 9. 1714. 
GEORGE WATSON. 
againſt 
 FOHN MONRO. 


Execution of Letters of Intimation at the Market-croſs of Edinburgh, and 
Pier and Shore of Leith, not bearing Production of the Aſignation intimate, 


found null. 
THERE 


£3... 
TH E RE being a competition betwixt George Watſon, a creditor to Sir 


Robert Forbes, and Jom Monro, donator to his eſcheat, about a 


a ſum due to the ſaid Sir Robert; George Watſon craves to be preferred, 
becauſe he has an aſſignation duly intimate to the debtors by letters of ſu- 
plement at the market-croſs of Edinburgh, pier and ſhore of Leith, prior to 
the denunciation and declarator. - | | 

It was alledged for the donator: That the intimation was null, becauſc 
the execution did not bear production of the aſſignation intimate, but on- 
ly, in general, that intimation was made by virtue of, and conform to the 
letters of ſupplement in all points. 

The Lords having remitted to the Ordinary to inquire, if, by the cu- 
ſtom, executions of letters of intimation are in uſe to expreſs production of 
the aſſignation, and to report. 

For clearing this point, there is produced a declaration, ſigned by a 

eat many nottaries and meſlengers of good reputation and experience, 
— that, by the conſtant practice, executions do bear production 
of the aſſignation intimated ; and thereupon it was alledged, that the ex- 
ccution of J/atſor's intimation was null. 

It was anſwered for Watſon : There is little regard to be had to impe- 
trate declarations of that fort ; but the matter ought to be determined, with 
regard to the importance of theſe letters of intimation, which of them- 
ſelves are ſufficient ; becauſe they proceed upon a bill to the Lords, which 
bill bears production of the aſſignation, and the deliverance runs in theſe 
terms; Fiat ut petitur Becauſe the Lords have ſeen the aſſignation and 
letters paſſing the Signet on that bill, there is no further need of a ſecond 
production of the aſſignation at the market-croſs and pier and Shore, 
which would be but an empty formality. | 

It was replied: That bills for letters of intimation paſs, of courſe, pericu- 
lo petentis; and the Lords are not in uſe to conſider the inſtructions ; nei- 
ther are the clerks of the bills very careful to fee that theſe inſtructions are 


really produced. 24, The only ule of letters of intimation is, in regard 


that the party having no reſidence within Scotland, there can be no intima- 
tion made perſonally, or at the parties dwelling-houſe ; and the letters are 
only to ſupply the want of a domicile, that the market-croſs and pier 


and ſhore ſhall be reckoned equal to an intimation perſonally, or at a 
dwelling-houſe ; ſo that all other formalities requiſite in intimations to 


parties in Scotland, are to be obſerved in the execution of letters of inti- 


mation, both in reaſon and by practice. 
The Lords found the execution of the intimation, not bearing the 


production of the aſſignation, null. 


N. CXXVI. December 10. 1714. 
CHISHOLM of Comer. 
0 
Mr. DAVID FENTON. 


The Maſter of an Inn and Stable found liable for a Traveller's M. ollen 
out of his V aliſe, which was upon his Horſe in the Stable. "_ 
CHISHOLM 


L 

CH ISHOLM, in his way from the North, having lighted about mid- 

day at Mr. Fenton's houſe, and cauſed put his horſes in the ſtable, 
and there being a bag or valiſe on one of theſe horſes, wherein there was 
money, the bag was cut, and a 1000 merks of money taken out; which 
-was diſcovered before drawing of the horſes, and thereupon an inſtrument 
taken againſt Mr. David Fenton the maſter of the inn where he alighted. 
Comer did thereupon purſue Fenton upon the edict, naute, carponcs, ſtabula- 
ii; wherein, after a probation led, “the Lords found it proven, That 
the bag or valiſe libell:d was brought intire upon one of the purſuer's 
« horſes into the defender's ſtable about mid-day ; and that the defen- 
« der's fervants aſſiſted to lead in the horſes into the ſtable; and that 
« {ſometime thereafter the valiſe was cut before the horſes were drawn 
« Out of the ſtable; and therefore found the defender liable for the mo- 
« ney taken out of the valiſe, and allowed the purluer to depone upon 
the. quantity thereof.“ 

The defender gave in a petition reclaiming; upon which the whole 
matter came again under the Lords conſideration: And it was al- 
leuged in behalf of the defender, That tho? he did keep a public houſe, yet 
ke could not be anfſiverable for what money was brought upon a horſe 
put up in a common ſtable, without any intimation or advertiſement to 
take a ſpecial care of that cloak-bag; in which caſe, if the landlord had 
taken the burden, or even acquieſced, he might have been liable, 
but otherwiſe not. 24, Naute, caupones, flabularis are not liable for 
any diligence, further than for ſuch things as are in uſe to be brought 
into ſhips, inns, or ſtables reſpectivè; and therefore, if a traveller ſhould 
bring a bag or valiſe containing jewels, or even gold or ſilver, more than 
is uſeful for the traveller's daily expence in a journey, the Stabularius is not 
liable for ſuch thingsas are not uſual nor proper to be brought into his ſtable. 
It was anſwered: That naute, caupones, ſtalularii are all liable to equal 

diligence with reſpect to their ſeveral truſts; and therefore what is fiid of 
any one of them in the law regards the whole; and /ege 1. Dig. Naute, 
caupones, recipitantem ſalvum fore utrum ſi in navem res miſſe, or aſſignate 
ſunt, an etſi non ſint aſſignate 5 hoc tamen ipſo quod in navem miſſe ſunt receptæ 
videntur e et puto omnium cum recipere cuſtodiam que in navem illate ſunt. 
And whereas it js alledged, that it does not belong to the truſt of a Sta- 
bulerius to be anfwerable for money, jewels, or precious goods, but only 
for the horſe and accoutrements, and ſuch things as are uſually carried 
about with horſes, but that money is to be more cautiouſly managed, and 
brought into the inn; it is anſwered, The foundation laid down being 
eſtabliſhed, that a Srabularinus is liable for all that comes under his truſt, 
the extent of that truſt is to be meaſured by the common practice and 
cuſtom. It is acknowledged, that travellers, lodging all night with money 
in bags or valiſes, are in uſe to take off theſe valiſes, and carry them into 
the inn; and therefore a Siabularius would not have been liable, if the 
purſuer had come to lodge all night with his money. But, on the other 
hand, travellers on the road, reſting at mid-day for refreſhment of man and 
| horle, are not in uſe to looſe their cloak-bags, but they remain upon the 
horſes back; and therefore it belongs to the truſt of the Stabularins to 
ſce to the ſecurity of all that was brought into the ſtable upon the horſes 

back. | , 
It was replied : Suppoſing a Srabularius diligence to be as is laid down, 
and that the meaſure of his truſt were 3 to cuſtom, it is denied 
| | the 
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the cuſtom will be found uniform, that travellers reſting at mid- day do 
leave the truſt of their money in cloak- bags to the ſervants of the ſtable, 
who are perſons of the loweſt condition; but ſome cautious travellers car- 
ry their cloak-bags into the houſe; others, who have ſervants, commit 
the truſt and overſight of their money to them; and, in this particular 
caſe, Grant the purſuer's ſervant did call for the key of the ſtable, and got 
it not indeed at the firſt, but got it before the horſes were corned, and 
before the ſlitting of the valiſe was obſerved, and his maſter aſked him, 
whether he had the keys of the ſtable, which he faid he had, and was 
ordered to corn the horle; whereupon he opened the door, and then ob- 
ſerved the lit in the valiſe, which might have been done after he got the 
key, and by himſelf. 

It was duplied: That ſeeing the law is clear, and the cuſtom clear alſo, 
that travellers reſting at mid-day are not in uſe to take off their cloak- 
bags, the truſt lies upon the maſter of the ſtable; and tho” ſome travellers, 
ob majorem cautelam, may allow or appoint their ſervants to take notice that 
no damage happen, yet that additional care does noways relieve the ma- 
ſter of the ſtable. | 

«+ The Lords, in reſpect that the purſuer was not to lodge in the houſe 

all night, but only to reſt and refreſh himſelf and horſe at mid- 
„ day, adhered to their former interlocutor, finding the defender 


& Ribe... 


Ne C3. X VII. December 14. 1714. 
The Children of Bailie FIFE 
again(t 
KATHARINE STEVENSON, and her Huſband. 


A Bond to the Father in Liferent, and a Child nominatim in fee, which 
failing, to the Father, his Heirs, Executors, or aſſgnies, found to be heri- 
J Able . b 


OUNG of Vinter fiel granted a bond of 7000 merks to Alexan ler 
© FStevenſon and his wife in liferent, and to their daughter Suſanna Se- 
venſo in fee; and failing of the ſaid Suſauna by deceaſe, to the faid Aex- 
a ider, his heirs, executors or aſſignies; which is the preciſe conception of 
the bond. 

Alexander S:evenſon and his wife being dead, Bailie Fife, tutor to Suſar- 
na S:evenſon, who was married to her father's ſiſter, takes an heritable 
bond of corroboration in theſe terms, viz. © To the ſ.id Suſanna, and 
the heirs of her body; which failing, to his own wife, and her two 
« ſiſters nominatim, and the portion of the deceaſing to accreſce to the 
ſurviver. | 

Suſanna Stevenſon deceaſing without iſſue, Margaret Stevenſon, the only 
ſurviver of the three father's ſiſters, preſu ning that ſhe had right to the 
bond, by the conception of the corroborative ſecurity, diſponed the ſaid 
ſum in favours of Bailie Fife and his children of a ſecond marriaze, of no 
relation to the Stevenſou, who do now claim right to the faid ſum by vir- 
tue of the ſaid diſpoſition to their father. 


Yy On 
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On the other hand, Katharine Stevenſon being a creditor to Mexander 
Stevenſon her brother, who was brother's ſon and heir to Mexander Ste- 
venſon, to whom the original bond was granted in liferent, and alſo heir 
to Syſama the original fiar, ſhe obtains an adjudication againſt him as 
charged to enter heir to the ſaid Alexander and Suſanna her uncle and cou- 
ſin- german; whereupon ſhe competes, and alledges, ſhe is preferable to 
the children of Bailie Fife; becauſe the original bond was heritable, and 
thereby did devolve to Alexander Stevenſon younger, who was heir both 
to Syſamaand Alexander her father, and now belongs to her and her huſ- 
band by virtue of the adjudication : and albeit Bailie Fife took an herita- 
ble bond of corroboration, ſubſtituting his own wife and her two ſiſters, 
and ſurviver of them, to Suſanna ; yet he the tutor could not alter the de- 
ſtination of the original bond; but that ſubſtitution mult be rectified, and 
accreſce to the true heir. 

It was alledged for Bailie Fife's children: That the original bond was 
"moveable, becauſe it did neither bear a clauſe to infeft, nor ſeclude exe- 
cutors; and therefore the tutor might very lawfully take the bond in fa- 
yours of Suſannd's father's filters, who were her neareſt of kin. 

It was anſwered: That the bond was heritable, and did virtually im- 
ply an excluſion -of executors; which is the opinion of my Lord Dirle- 
ton in his Doubrs and Qucſtions on the word Tailze, page 198. where the 
queſtion is ſtated thus: A bond being granted to a man and his wife, 
and longeſt liver of them two in conjunct fee, and to one of their {ons 
« named, and the heirs of his body; which failing, to the heirs to be 
*«« procreate of the huſband and wife; which failing, to the wife's heirs 
„ and aſſignies. Quaritur, If the bond be heritable or moveable, ſeeing 
* there is no infe{tment nor obligement to infeft? Auſwer, It is heritable, 
* in reſpect of the tailzie foreſaid; and the proviſion in favours cf heirs 
„with a ſubſtitution, is equivalent, as if executors were expreſsly exclu- 
« ded.” And fo alſo it was lately found in a caſe betwixt Katharine Wal- 
Er and Ardrew Simpſon, where a portion being provided to William Mal- 
ker, and Janet Walker his future ſpouſe, and longeſt liver, in liferent, and 
to the heirs to be procreate betwixt them in fee; which failing, to Fanet's 
neareſt heirs and aſſignies, the ſum was found to be heritable, and to be- 
long to the wife's heirs, and not to her executors. | 

It was replied : That my Lord Dirleton's opinion is confirmed by no de- 
ciſion; and the caſe of Muller and Simpſon is not printed. But, 246, the 
prelent cafe differs from both: for there, there was not only a ſubſtitution 
and tailzie, but all the proviſions in every ſubſtitution was in favours of 
heirs, without mentioning executors. Here the original fee is in favours 
of Suſanna, without ſo much as mentioning the heirs of her body, and the 
only ſubſtitution is in favours of Alexander her father, his heirs and exe- 
cutors; Which is the common deſtination in the ſubſtitution of a moveable 
bond. 

It was duplied: The original fee in favours of Suſanna, is to be under- 
ſtood in favours of her heirs: and fo it was underſtood by Baile Fife her 
tutor, who took the bond of corroboration to her and to the heirs of her 
body; ſo that if the had had children, they could not have ſucceeded to 
her by confirmation as executors, but as heirs; and the bond being heri- 
table in the firſt ſubſtitution, it muſt neceſſarily ſo continue heritable in the 
ſecond ; and conſequently the heirs of her father, and not his executors, 


were called to the ſucceſſion by her death, and the adjection of executors 
| made 
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made no alteration, only it might have happened that there were bygone 
annualrents before her deceaſe, which would have been moveable, and 
fallen to her executors. 
« The Lords found the original bond was heritable, and could not be 
altered by the bond of corroboration taken by the tutor, preferring 
« the fiar's neareſt of kin to her heirs, failing of her.“ 
\ Vide 3d February 1715, where the original bond was found moveable. 


N*CX XVIII. December 14. 1714- 
The Lord G RAY, and other Creditors of the deceas'd David Lyon of 
Banchry, | 
againſt 
Mr. WALTER STEWART. 


A TWife may revoke her Contract of Marriage made in Minority, albeit no Re- 
vocation was made intra annos utiles. 


M* Lord Gray, and other creditors of David Lyon, having led an adju- 
dication againſt his heirs, purſue a mails and duties, with a conclu- 
ſion of declarator, that the lands of Banchry, diſponed to the faid David 
Lyon by Jean Chalmers his wife, in their contract of marriage, did belong 
to the ſud creditors adjudgers, as in his place. 

Compearance was made for Mr. Walter Stewart, ſecond huſband to the 
ſaid Jean Chalmers, who produced a diſpoſition to the fame lands granted 
by his wife to him her ſecond huſband ; and alledged, that the firſt con- 
tract was entered into by her in her minority to her enorm leſion, in fo far 
as ſhe diſponed the fee of her eſtate, without reſerving her own liferent in 
favours of her firſt huſband, who had no eſtate whereby to make her any 
ſuitable remuneratory proviſion. 

It was anſwered: I hat a minor may lawfully enter into a contract of 
marriage, wherein if they be enormly leſed, they have the common bene- 
fit of reſtitution, but wita the ordinary condition of revocation and reducti- 
on intra arnes utiles; which ſhe did not uſe, but continued ſatisfied with 
her contract till ſhe was long paſt 25 years cf age, and could not now im- 
pung the contract, in prejudice of ner huſband's juſt and lawful creditors. 

It was replied: A minor may doubtleſs enter into a contract of marriage 
upon juſt and equal terms; but, in caſe of enorm leſion, has always the 
power of revocation, becauſe, whatever deeds are done in favours of a huſ- 
band, he, nor any in his right, can never object the want of revocation intra 
annos utiles, a married wife being ſub cura mariti ; but how ſoon the mar- 
riage diſſolved, the wife being very ſenſible of her lefion, revoked and 
raiſed reduction within two months, before the diligence of any creditor ; 
and, on this conſideration, the Lords have already reſtored her to the 
liferent of her own lands by a decreet in foro extracted, ſhe having thought 
fit primo loco to crave reſtitution as to her liferent; but the ſame grow of 
law, that ſhe obtained revocation as to her I ferent poſt annos utiles, intitles 
her to be reſtored as to the fee, unleſs the creditors could alledge, as they 
cannot, that her huſhand had any means whereby ke could effectually 
provide her to a ſuitable remuneration. | , 
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It was duplied : Imo, If wives contracting in minority could revoke poſt 
aunds utiles, then they could be reſtored after 50 or 60 years ; becauſe, fo 
long as the marriage ſubſiſts, the wife continues {till ſub cura, and then 
there might be 40 years craved for obtaining reſtitution after diſſolution of 
the marriage; which would bar all commerce with a huſband, without 
any neceſſity; becauſe, if the wife were leſed, there is a remedy compe- 
tent during the marriage, by revocation, which may be done without the 
conſent of the huſband ; and the Lords would, of courſe, give her a curator 
ad litem to purſue the reduction. 2:0, No parity betwixt the life and fee, 
becauſe it was a fraud in the huſband to have denuded his wife of the life- 
rent; but the fee of portions go uſually to the huſband, and lands come 
in place of the portion. 

It was tripliel: The extraordinary remedy of. craving a curator ad li- 


tem, which is not uſually practiſed where huſband and wife live well toge- 


ther, is never conſidered as any ground to elide the dependence that a 
wife has upon the huſband, the want of proper knowledge in her affairs, 
or the opportunity of advice; and reſtitution is as competent with relation 
to the fee, as the liferent, and upon the ſame ground in law; for, if it was 
fraudulent to deprive the wife of the liferent, it was no leſs to denude her 


of the fee, when the huſband had nothing to give in place of it. 


« The Lords found the wife might revoke and reduce afier elapſing 
of the anni utiles, upon enorm leſion, as well in relation to the fee 
as the liferent.” | 


Ne CXXIX. Januar) 14. 1715. 
JOHN MITCHEL of Graſkin, _ 
againſt | 
FOHN FULTON and Captain FOHN WEIR. 


A Decreet-arbitral reduced, becauſe the Arbiter accepted of a gratuitous Aſſige 
nation from one of the Submitters during the Submiſſ'on. 


— 
YOHN MITCHEL having ſuſpended a decreet-arbitral pronounced 
by Captain Fohn Weir in favours of Mr. Johm Menzies, to which Jobs 


Fulton had right by progreſs; he inſiſted upon many grounds of groſs 


iniquity ; -but, becauſe _ is not allowed as a reaſon of ſuſpenſion of 
a decreet-arbitral, he alledged further, that the arbiter was corrupted, in 
as far as he had, during the dependence of the ſubmiſſion or prorogation, 
accepted an aſſignation to a great many debts due to Mr. Menzies, with- 
out any juſt or onerous cauſe; which cannot be otherwiſe conſtructed, 
than as a deſign to corrupt the arbiter, who beſide was father-in-law to 
the cedent; and a decreet very iniquous being pronounced, the iniquity 
thereof muſt be conſtructed to have been the conſequence of that undue 
gratification ; and the Lords, before anſwer, ordained the charger to 
prove the adequate onerous cauſe of the aſſignation to the arbiter. The 
charger and the arbiter for his vindication, did offer a bill, alledging that 
bribery or corruption for annulling a decreet-arbitral muſt be direct, and 
not interpretative by inferences, ſuch as accepting of a gratification ; but fur- 

ther 
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ther does alſo condeſcend upon ſeveral debts due by Menzies to the arbiter, 
which he alledged to be the true onerous caule of the aſſignation. 

It was anſwered: 1mo, Seeing iniquity, and all other reaſons of ſuſpen- 
ſion of decrects-arbitral were excluded by law, except bribery and corrup- 
tion, the arviter was under the greater obligation to acquit himſelf, fo as 
to be free of the leaſt ſuſpicion of ſuch enormities, and more eſpecially to 
abſtain from taking any gratification ; and the iniquity of the decreet did 
pregnantly load the arbiter's accepting of a gift. 2%, As to the conde- 
ſcendence of an onerous cauſe now offered, it was good for nothing, but 
only to redargue the narrative of the aſlignation, which bears a ſum of 
money inſtantly delivered; and by the condeſcendence it appears there 
was no money then delivered, nor could the condeſcendence and inſtructi- 
on of debts now produced be any inſtruction of an onerous cauſe, in as far 
as the arbiter does not, nor cannot alledge that he gave either a back- 
bond, declaring theſe debts to be the cauſe of the aſſignation, nor did he 
diſcharge theſe debts, nor gave any other document to make appear that 
the aſſignation was granted for ſecurity of theſe debts; ſo that, if the con- 
deſcendence now inſiſted on were juſt and true, the arbiter had all theſe 
debts to claim as fully as before the aſſignation; belide the ſuſpender could 
very well object againſt theſe debts. 

Ihe Lords found, That the arbiter could not warrantably accept of 

any aſſignation gratuitous, in whole or in part, during the cur- 
« rency of the ſubmiſſion; and that the aſſignation bearing a ſum of 
money inſtantly delivered, could not be conſtructed to be granted 
« for payment or ſecurity of the debts condeſcended upon, unleſs 
there had been a back-bond or diſcharge, or ſome other docu- 
ment declaring the cauſe, at the time of the granting the aſſig- 
nation.“ 


Ne CXXX. January 18. 1715. 
THOMAS MAIN 
againſt X 
The Keeper of the Weigh-houte of Glaſyow, and JAMES MAXWEL. 


A Bargain of Sale reduced at the inſtance of the Seller, becauſe the Buyer knew 
himſelf to be altogether inſolvent at the Time of the Bargain ; ant that he 
became notourly lapſus ſoon ther eafter, and that Reaſon ſuſtained againſt an 


Arreſter. 
AMES MAXWEL fold ten hogſheads of tobacco to Robert Simp- 


ſou's wife, which were weighed at the weigh-houſe of Glaſzow, and 
marked as fold to her on the 11th of February 1709; but not being ſatiſ- 
tied with the ſecurity for the price, did cellar the faid tobacco for his own 
account upon the 12 of the ſaid month and year, and ſo.netime thereafter 
removed the tobacco for his own account. 

Tomas Main a creditor to Robert Simpſon, arreſts in the hands of the 
keepers of the weigh-houſe ; and purſues a forthcoming, in which the 
Lords found, that the weighing over the tobacco in the name of Robert 

2 2 Simpſou's 
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Simpſon's wife, did transfer the property, and that therefore the keepers of 
the weigh-houſe were liable to make the tobacco forthcoming, and that 
they could not warrantably have ſuffered James Maxwel to remove the 
ſame. | 


Fames Maxwel raiſed. reduction of the bargain of ſale, alledging, that di- 
lus dedit cauſam contrattui, in as far as Robert Simpſon knew Jumielf to be 
altogether inſolvent at the time of the bargain, and eee thereafter 
broke, viz. in April, about two months thereafter, and for inſtructing that 
he was truly infolvent at the time, produced a diſpoſition omnivm bonorum 
cranted by him to his creditors in the beginaing of May, within three 
months, narrating ſeveral debts, amounting to above L. 500 Sterling due 
by bond, all of dates anterior to the bargain ; and that it was juſt and rea- 
ſonable, that he ſhould diſpone to them all his means and eſtate fo far 
as it would go towards the payment of theſe debts; and the ſaid Robert 
Simpſon being but a ſmall dealer by retail, his effects were but very incon- 
{iderable, and he lived ever ſince by his handy-labour as a ſervant; 
hereby it plainly appeared, that Maxwel was circumveened. 

It was anſwered : | hat whatever might be alledged againſt Robert Simp- 
n, yet the purſuer, a juſt and lawful creditor, cannot be reached upon 
any pretended fraud of his debtor, wherein he was noways partaker ; and 
there is a clear difference laid down in the act of Parl. 1621, betwixt the 
perſons guilty of fraudulent deeds, and third parties tranſacting ona fide, 
who, for the favour of commerce, cannot be prejudged by any perſonal 
objeCtions againſt their debtors or authors. .24, Neither is the probation 
relevant to inſtruct the fraud ; becauſe the diſpoſition produced is after 
- Simpſon was become notourly bankrupt and impriſoned, whoſe aſſertion or 
declaration can prove nothing. 

It was replied: The fraud is undoubtedly relevant to reduce the bar- 
gain, and reſtore the {cllcr to the property not only againſt the ſeller per- 
ſonally, but likewiſe againſt the purſuer his creditor an arreſter, who is not 
in the caſe of a third party mentioned in the act of Parl. 1621, becauſe 
he is not a purchaſer boza fide paying a price to Robert Simpſon for the to- 
bacco; nor did he receive that tobacco from Simpſor in payment and fa- 
tisfaction of his former debt, and diſcharged the ſum to Simpſon ; in which 
caſe, for the favour of commerce, he would be ſecured ;. becauſe it were 
more juſt that he who paid his money, and had given up the inſtruction 
of his ſecurity, ſhould be ſafe, and have the benefit of his bargain, than 
Maxavecl who truſted Simpſon; but being only an arreſter, titur jure au- 
thoris, and the tobacco being {till in medio, it was more for the advantage 
of commerce, that the ſeller ſhould be reſtored to the property of his 
goods, which he was fraudulently induced to fell upon truſt, than an ar- 
reſter who advanced nothing, and the effect of whoſe diligence depended 
upon the property of his debtor. And as to the probation, there could 
not be any other document afforded of Simpſ9r's inſolvency at the time; for 
he did not keep a regular book: and it is not alledged that he had any ct- 
fects towards the value of the debts he owed, nor that he had any loſs in 
the courſe of his ſmall trade, from the date of the bargain of tobacco, to 
his becoming notour bankrupt. And, in a paralel caſe, determined 22d 
December 1680, Prince contra Pallet, the Lords reduced a bargain in cir- 
cumſtances which quadrate perfoctly with the preſent caſe ; for there A 
thur Uircy having commiſſioned three tun of wine, the ſame were loaded 
aboard a ſhip at Bourdeaux bound ſor Leith; but Peter Pallet, ſuſpecting 

Ugney's 


11 


Uaney's credit, wrote to his correſpondent not to ſuffer the wine to be 
delivered; and Prince having arreſted, and obtained a forthcoming, which 
was ſuſpended, the Lords found the property was transferred to Ca- 
„ ney ; but found it relevant to be proven by his book or oath, that his 
« debts exceeded his eſtate the time he gave the order to annul the con- 
* tract of vendition.” In which caſe Udney broke, and fled within three 
months: from whence it was inferred, he was meditatione fugæ the time 
of the order; which quadrates with this caſe in every circumſtance, both 
as to the relevancy and probation. And albeit that be a ſingle deciſion, 
yet the reaſon of it is good, and it is much ſafer to follow a rule that has 
been deliberately determined, than to render the like caſe uncertain by 
varying the deciſion on the ſame 1 

„Ihe Lords found the fraud relevant againſt the arreſter, and pro- 
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Ne CXXXI. | January 19. 1715. 
JOHN GORDON 
againſt 
Sir ARCHIBALD CAMPBELL. 


The Septennial Preſcription in favours of Cautioners found to run from the 
Date of a Letter by the Cautioner promiſing Payment, and not from the 
Date of the Bond. 


OHN GORDON charges Sir Archibald Campbell, on his bond dated 
12th May 1704: he ſuſpends on this reaſon, that he was only Cau- 
Honer for Mr. George Campbell, and ſeven years elapſed before the charge. 
It was anſwered: The 212 did not run from the date of the 

bond, but from the date of a letter yrit by the ſuſpender the 23d of March 
1710, acknowledging the kindneſs done him in delaying to ſeek his money 
ſo long, and aſſuring the charger that he might depend upon his payment 
againſt Martinmaſi then next, and intreating delay till that time. 

It was replied: That Letter was writ within ſeven years of the bond, 
when he was truly under the obligation, and in that reſpect only promi- 
ſed to pay, which is to be interpreted in the terms and under the conditi- 
ons implied in that bond: neither can any advantage be taken from his 
deſiring delay; for the charge was given ſo long after the ſeven years, that, 
adding the time of the deſired delay from the date of the letter to Martin- 
naſi, which is the utmoſt that can be inferred from the letter, {till the 
preſcription was run. 3 | 

It was duplied; The act of Parliament anent cautioners being correcto- 
ry, and alſo being found not to carry thele advantages that were propoſed 
at making of the act, it was moſt ſtrictly to be interpreted; and the let- 
ter ought to havethe moſt favourable interpretation for the creditor, where- 
of the true import was this, That the writer of the letter did thereby cor- 
roborate the former obligation, and conſequently the preſ-ription began 
to run from the date of that letter; for the promiſe to pay at a certain 
term the money for which he was formerly bound as cautioner, is of its 


own nature a new corroborative ſecurity: there could have been no que- 
ſtion, 
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ſtion, if that letter had born theſe words: in corroboration of the former o- 
bligation ; which words are * and the letter muſt have the ſame 
effect, as if they were expreſſed; and ſo the charger has underſtood it, or 
otherwiſe he would not have failed to have uſed diligence by horning and 
denunciation, and thereby preſerved to himſelf the effect of his bond; and 
this ſuſpender, who did not make payment according to his faithful promiſe, 
which he ſaid the charger might depend upon, has no reaſon to complain. 

« The Lords found the preſcription did not run from the date of the 

bond, but the letter. | 


No CXXXII. | January 27. 1715. 
FORBES of Ballogie 
againſt 
The Debtors of FORBES of Craigie. 


Delivery of Goods and Merchandice by Bankruprts in ſalisfadtion of anterior 
Debts found grarrellable upon the Att of Parl. 1696. 


N the forthcoming at Ballogic's inſtance, againſt the debtors of Forbes 

of Craigie, the purſuer extracted ſeveral accompts from the common debt- 
ors compt-book, and referred the accompts to the defenders oaths, who 
deponed and acknowledged the articles and prices in the accompt ; but ad- 
ded this quality, that the ſaid articles were received and given them in 
payment and ſatisfaction of debts due by the common debtor to the de- 
fenders. 

At adviſing, the quality relating to the terms and condition of the bar- 
gain, was found to be intrinſic ; but the purſuer having repeated a decla- 
rator of bankrupt upon the th act, Parl. 1646, The Lords ſuſtained the 
declarator.“ 

The defenders reclaimed by a bill, repreſenting, that the ſaid act 1696 
did indeed annul voluntary diſpoſitions, aſſignations, and other deeds made 
and granted by bankrupts at or after their becoming bankrupt, or 60 days 
before, in favours of creditors, either for ſatisfaction or ſecurity in pre- 
ference to other creditors ; but that act did not concern the defender's caſe, 
who had received goods or merchandice de manu in manmm in the way of 
commerce; and that the word de, in the act of Parliament, was only to 
be underſtood of writings, in the common meaning, and acceptation of the 
word; otherwiſe the words of the act of Parliament would not be 
congruous, which bears diſpoſitions, aſſignations, or other deeds made and 
granted, which words, deeds male and granted, can only be interpreted 
Writings. 

It was anſwered : Clauſes in an act of Parliament are to be interpreted 
according to the reaſon and meaning thereof, and not captiouſly by the 
words. The reaſon is, that frauds are {till frequent, notwithanding of 
former laws againſt fraudful alienations; and therefore there is by that 
law very great extenſion made; and former laws, eſpecially the a& of 
Parl. 1621, expreſſed all alienations againſt the ſame to be null; and al- 
beit deeds be frequently underſtood of ite, yet alienation of moveables 
and merchandice, by delivering de manu in manum, are alſo deeds of the 

bankrupt 
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bankrupt, and falling under the reaſon of the law; for in this caſe the 
common debtor in meditatione fugæ diſpoſes of merchandice to a great va- 
lue for ſatisfying ſuch creditors as he favoured, to the manifeſt defraud 
of others; and in the preceeding act, regulating deeds on deathbed, there 
is no _—_— that alienation of heirſhip, as jewels, or other valuablc 
moveables on death-bed, are regulated by that act, though no writ be in- 
terpoſed. | 
« The Lords adhered to their former Interlocutor.“ 


No CRXXXIII. Fanzary 28. 171 5. 


ANDREW HOUSTON of Callerhall 
againſt 
Sir ALEXANDER MAXIVEL of Monreith. 


A Defence of vitious Intromiſſion, proponed by an Heir ſuſtained to extinguiſh 
moveable Debts, but not heritable Debts in the Perſon of a vitious Iutro- 
mitter, 


HE infeftments of the lands of Cultreoch being conceived to heirs 
whatſomever, Sir Alexander Maxwel agreed with the four ſiſters of C- 
rreoch younger, daughters to Cultreoch elder, apparent heirs to both, and 
obtained from them a diſpoſition to the lands of Cz/rrcoch, with a procura- 
tory to ſerve them, and to all heritage or moveables whereunto they could 
ſucceed as heirs to their father or brother ; upon which Sir Alexander intro- 
mitted with writs, heritage and moveables, and paid the debts. 

Sir Alexander having taken out brieves for ſerving his authors, com- 
pearance was made for the-heir-male, who produced a bond of tailzie by 
old Cultreoch to his fon and his heirs-male, whereupon reſignation had been 
made, and infeftment expede after Cultreociis death; and thereupon the 
heir-male being preferred, Sir Alexander purſued the heir-male for payment 
of the debts, who repeated a declarator that the debts were extint in his 
perſon, in as far as he was vitious intromitter. 

It was anſwered : Vitious intromiſſion is not relevant to be alledged forthe 
heir- male; becauſe that paſſive title operates only in favours of creditors, as 
was lately found in the cafe of Fohn Ewing contra William Rowan. 2.10, & 
ſepar atim, The heir-male had no pretence to object againſt heritable debts in 
the perſon of the vitious intromitter ; becauſe an executor confirmed paying 
heritable debts has relief againſt the heir. Our law favours creditors ſo 
far, as to ſubject all repreſentatives, whether in keritage or moveables, to 
the payment of debts ; and again provides relief from one repreſentative 
againſt another, according to the nature of the debt. An executor is 
liable to relieve the heir of moveable debts ſccundum wires inventarii - E 
contra, the heir is bound to relieve the executor of heritable debts ; and a 
vitious imromitter is only eres or prolæres in mobililus ; but in reſpe&t cf 
unwarrantable intromiſſion, the law preſumes that the moveables were ſuf- 
ficient to pay all the debts, and does not allow any proportien betwixt the 
creditors debts and the intromiſſion : but as an executor having a full bere- 
ficial executry, would nevertheleſs recur upon the heir for heritable debts, 
ſo muſt a vitious intromitter have the ſame benefit. 
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It was replied: That the creditors have indeed acceſs to purſue either 
vitious intromitter or heir, the executor ſecundum wires, and a vitious in- 
tromitter in ſolidum, and without all relief; and if the creditor purſue the 
heir, it may indeed be queſtioned how far the heir might recur againſt a 
vitious intromitter, whether in ſolidum or valorem. In the caſe of Ewing 
againſt Rowan, it was found, that the heir could not purſue the vitious 
intromitter for relief. But this is moſt certain, that the defunct's move- 
able debts being ſtated in the perſon of a vitious intromitter, the ſame be- 
came extinct i facto. If it were not ſo, there would be no hazard in vi- 
tious intromiſſion, where the defunct had an heritable eſtate; and vitious 
intromiſſion being oft-times by perſons who have acceſs to meddle without 
witneſſes, and being always without authority, inventar or record, it is ſel- 
dom poſſible to prove either — — or value; and therefore the law has 
moſt juſtly introduced a preſumption juris & de jure, that the moveables 
were ſufficient to pay the debts, and conſequently the ſame became extinct 
ipſo facto. 240, There is not any law nor precedent to diſtinguiſh heritable 
from moveable debts in this caſe, which cannot but have happened fre- 
quently. | 

« The Lords found, That a vitious intromitter was intitled to purſue the 

« heir for relief of heritable debts ; but ſuſtained the alledgeance of 
« vitious intromiſſion to extinguiſh moveable debts in the perſon of 


« the vitious intromitter.” 


Ne CXXXIV. February 3. 1715. 
The Children of Bailie FIFE, 
againſt 
KATHARINE STEVENSON, and her Huſband. 


A Bond to the Father in Liferent, and a Child nominatim in Fee; which fail- 
ing, to the Father, his Heirs, Executors or Aſſignies, found to be moveable, 


| 2 UNG of Winterfield granted a bond of 7000 merks to Alexander 

Stevenſon and his wife in liferent, and to Suſanna Stevenſon their 
daughter in fee; and failing of Suſanna by deceaſe, to the ſaid Alexander, 
his heirs, executors or aſſignies. | 

Alexander Stevenſon, and his wife being dead, Bailie Fife, tutor to Suſan- 
na the ſiar, took an heritable bond of corroboration in theſe terms: To 
Suſanna, and the heirs of her body ; which failing, to the three Siſters of 
Alexander Stevenſon her father nominatim, whereof one was the Bailie's own. 
wife. 

Szſanna dying without iſſue, one of the three fathers fiſters, and ſurviver 
of them, aſſigns the bond wherein ſhe was ſubſtitute to Bailie Fife from 
whom his children have right. 

Katharine Stevenſon conceiving the original bond to be heritable, and 
that Bailie Fife, tutor to the ſurviver, could not lawfully take a bond of 
corroboration ſubſtituting the father's ſiſters and neareſt of kin to Alexander 
the fiar's father, but that the right of the original bond did devol.e to the 


ſaid Alexander Stevenſon's heir, viz. his brother's ſon, from whom the ſaid 
| Katharine 
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Katharine Stevenſon did adjudge the fame, and thereby had right to the ori- 
ginal bond, ſuppoſing it to have been heritable ; and thereupon ſhe craved 
to be preferred to the children of Bailie Fife, who had right from the 
ſaid Alexander Stevenſon's filters and neareſt of kin, in whoſe name the 
Bailie had unwarrantably taken a bond of corroboration, failing of Suſan 
the fiar ; and the Lords, on the 14th of December laſt, found the original 
bond was heritable, and that the ſame could not be altered by the bond of 
corroboration taken by the tutor, preferring the fiar's neareſt of kin to her 
heirs, failing of her. 

The children of Bailie Fife reclaimed and alledged: That the original 
bond was moveable, being taken to Suſana; and failing her, to her father, 
his heirs, executors or aſſignies; which is the common ſtile of moveable 
bonds, and that the faid boud contained no obligement to infeft, nor did 
ſeclude executors; and that the grounds upon which the former pleading 
and deciſion proceeded can eaſily be anſwered and cleared, that the fame 
cannot be applicable to this caſe, vid. the opinion of my Lord Dirleton, 
in his Doubts and Yveſtions upon the word Tailzie, where the queſtion is 
{tated thus: A bond being granted to a man and his wife, and the longeſt 
liver in conjunct fee, and to one of their ſaids- named and the heirs of 
his body; which failing, to the heirs betwixt the huſband and wife; which 
failing, tothe wife's heirs and aſſignies. Queritur, Whether that bond was 
heritable or moveable? Anſwer, In reſpect of the tailzie foreſaid and the 
proviſion in favours of heirs, it is equivalent as if executors were expreſs- 
ly ſecluded. In the former debate, another caſe betwixt J/alker and 
Simpſon was alſo cited; but none of theſe caſes quadrate with the preſent 
in the ſtile of the bond or the reaſon inſiſted on, viz. in that mention- 
ed by Dir leton, there was a ſeries of ſubſtitutions, and in every ſubſtituti- 
on mention of heirs, but never of executors, firſt nor laſt ; whereas in this 
caſe the bond was taken in fee in name of a child; and failing of her, to 
the father, his heirs, executors or aſſignies; fo the money was originally 
the father's, deſigned for a proviſion to a child; and if that child ſhould 
fail, the money was to be the father's again, his heirs, executors or aſ- 
ſignies; and the bond of corroboration was taken to the neareſt of kin of 
the father nominatim, by the advice of the beſt lawyers in the kingdom 
for the time, who all agreed that the bond was moveable. And as to the 
deciſion betwixt Walker and Simpſon, it is not found on record; and al- 
beit bonds containing obligements to infeft are often taken to heirs and 
executors, which is to be interpret ſingula ſingulis, the principal ſum to the 
heir, and the annualrent to the executors ; yet the common ſtile of move- 
able bonds being to heirs and executors, and there being no evidence of the 
intention of the original creditor to make his ſum heritable, as might be 
preſumed from the ſeries of ſubſtitutions in the caſe mentioned by Dirl:- 
ton, nor any deciſion to favour the caſe of the heir, the bond ought to be 
found moveable. 

« The Lords found, That by the death of Suſanna, the ſucceſſion of 

the original bond ſhould fall to Alexander Stevenſon and his execu- 
tors, and not to his heir.” Vide December 14. 1714. inter cof.lem. 


Ne CXXXV. 


T 288 } 


No CXXXV. February 4. 171 5. 
FAMES HOPE © 


againſt 
F OU LI S of Ratho. 


The Privilege introduced by Act 5. Parl. 1695, in favours of Cautioners, not 
extended to Cautioners in Suſpenſions. 


AMES HOPE charges Foulis of Ratho upon a bond of cautionary 
in a ſuſpenſion; he ſuſpends upon the 5th act Parl. 1695, whereby 
cautioners are only bound for 7 years, which were elapſed long before tlie 
ſuſpender was charged. 

It was anſwered: The act of Parliament is only to be underſtood con- 
cerning bonds or contracts for borrowed money, which has no regard to 
cautionary obligations in other caſes ; otherwiſe that act would overturn a 
great part of our law which in many caſes requires caution to be int 
ſed as for tutors, curators, factors, and in warrandice of diſpoſitions and 
contracts of marriage, and in ſuſpenſions. In all which. cafes, 7 years 
for the molt part elapſe before the debts or claims be liquidate; and, by 
that act, the ſeven years run from the date of the obligation; becauſe it 
only repects ſuch obligations, whereof the term of payment follows in 
a ſhort time, leaving other cautionary obligations as they were before 
that act, which the Lords have always interpreted ſtrictly. And, upon 
the 18th of January 1709, Balvaird contra Watſon, a cautioner in a bond 
of corroboration of a wife's hferent-annuity was not found to be free by 
virtue of the faid act after ſeven years, but liable to ſubſequent annuities 
during the wife's lifetime; in like manner 16th February 1710, Moir con- 
tra Sir Samuel Forbes, the ſaid Sir Samucl having obliged himſelf by a let- 
ter to procure a ſecurity to a creditor in a bond granted by ſeveral obli- 
gants (whereof he was none), or elſe to pay the debt; he was found not to 
have the benefit of the ſaid act of Parliament, albeit in both theſe caſcs 
the obligations were cautionary, and for ſums of money. 

It was ar/wered: The caſe is indeed general, and concerns all caution- 
ers in ſuſpenſions; but the law is plain for them both in the narrative and 
ſtatutory words: The narrative is, I hat great prejudice befals to perſons 
and families, to their ruin and undoing, by their facility to engage as cau- 
tioners ; for remeid whereof, it is ſtatuted, T hat no man binding hereafter, 
for and with another conjunctly and ſeverally, in any bond or contract for 
ſums of money, ſhall be bound longer than for ſeven years; but the cau- 
tioner ſhall thereafter eo ih be free: here the caution is for a ſum of 
money wherein the cautioner is engaged to his manifeſt prejudice by his 
facility. | 

The Lords found, That the act of Parliament did not extend to the 

*« caſe of cautioners in a ſuſpenſion.” 


No CXXXVI. 


L 189 
Ne CXXXVI. February 8. 1715. 
Mr. WILLIAM S COT 
againſt 
THOMAS RUTHERFORD. 


Cautioner. 


HOMAS RUTHERFORD having charged Mr. Jillian Scot 
upon a bond of corroboration granted by the faid Mr. William Scor, 
he ſuſpends on this reaſon, That he was not bound in the original bond, 


but only became bound in the corroboration; and conſequently was a 


cautioner for the obligants in the bond corroborate, and was now free 
by the courſe of more than ſeven years before the charge, conform to the 
5th act Parl. 1695. 


It was anſwered : That the ſaid act did not extend to every cautionary | 


obligation, but only ſuch as are bound for and with another conjunctly 
and ſeverally in any bond or contract for ſums of moncy, and then pro- 
ceeds to explain who ſhall be reckoned cautioners, viz. ſuch as are ex- 
preſsly bound as cautioners, or as principals, or co-principals, providing 
they have a clauſe of relief in the bond, or a bond of relief a-part intimate 
particularly to the creditor at the receiving of the bond. The ſuſpender 
is indeed ad promiſſor by the bond of corroboration, and relief is implied 
in law; but he is not bound expreſsly as a cautioner, nor has a clauſe of 
relief in the bond, nor a bond of relief a-part ; and the Lords have in all 
caſes interpreted this correctory law ſtrictly. | 

«« The Lords found the act did not comprehend an obligant in a bond 

* of corroboration.” 


No CX XXVII. February 17. 1715. 
| ALEXANDER INGLIS 
| | againſt 
Doctor MENZIES, and Mrs. KATHARINE MENZIES his 


Lady. 
Alienation by a Bankrupt. 


Y contract of marriage betwixt Doctor Menzies and his Lady, Mr. 
John Menzies the Doctor's father provided L. 40, ooo Scors, or thereby, 
to the Doctor and his Lady, and the children of the marriage, and the 
Lady was provided to a liferent of two thouſand merks yearly out of her 
huſband's eſtate. | g 
Mr. Inglis being creditor in great ſums to Mr. = Menzies, raiſed a 
reduction of the foreſaid contract of marriage, and ſeveral other deeds 
done by Mr. 70% in favours of his fon and daughter-in-law, for making 
the ſaid ſum to be advanced by him effectual, upon this ground, that Mr. 
Joſm was much worſe than nothing at the time when he made this ample 
proviſion to his ſon; and, to make the ſame effectual, he had conveyed 
ſeveral heritable ſubjects, and cauſed take infeftments privately upon them, 
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and kept theſe infeftments latent for 58 days; and, when his credit 

to be ſuſpected, he kept the creditors in treating; but at laſt was forced 

lo retire within leſs than 60 days of the — of the ſaſines; and 
the purſuer inſiſted for reducing the wife's liferent- proviſion, as being ex- 

orbitant and fraudulent, to the enorm leſion of the creditors. But, 

« The Lords conſidering the quality of the Lady, being daughter to the 

Laird of Y/cem, who brought a portion of 8000 merks, and was 
„ noways partaker of the fraud; therefore they found the contract 
* was onerous, in ſo far as concerned a ſuitable liferent-proviſion ; 
<« and found the defender's liferent of 2000 merks to be reſtricted to 
© 1800 merks, in caſe of children, was not exorbitant.“ 

The purſuer further inſiſted for reducing the infeftments granted by Mr. 
Johm Menzies the bankrupt for ſecuring the ſaid liferent-proviſion, in re- 
ſpect that the fled, and was under the other qualifications mentioned in 
the a& of Parliament 1696, within 60 days of the regiſtration of the 
ſaſine. 

It was anſwered : The 5th act Parl. 1696, reckons the 60 days not 
from the date of regiſtration of ſaſines granted by bankrupts, but from the 
date of the ſaſines, and there interveened much more than 60 days be- 
twixt the taking of the ſaſines and the granter's withdrawing. 

It was replied: The 5th act 1696, does indeed reckon the 60 days 
only from the date of the ſaſine; but the 18th act of the ſame Parliament 
found the purſuer's reaſon of reduction, in as far as it is thereby ſtatute 
and declared, that no ſaſine, or other writ or diligence appointed to be 
regiſtrate, ſhall be of any force or effect againſt any but the granters, and 
their heirs, untill it be duly booked and inſert in the Regiſter; fo that, 
as by the former act the date was made the zerminus-a quo, by the laſt act 
the 60 days run from the regiſtration, for a very good reaſon-expreſſed in 
the narrative, viz. That unleſs ſaſines and other writs be booked and 
inſert in the regiſters, the lieges cannot be certiorate thereof; which is 
the great uſe and deſign of regiſtration. The taking of ſaſine is as latent 
as the ſubſcribing of bonds or diſpoſitions; and therefore it was very well 
provided, that the publication of them, by inſerting them in the Regi- 
{ter, ſhould only be refpe&ted. 

It was duplied: That the act 18. was not deſigned for any extenſion of 
the act 5. concerning notour bankrupts, but only for ranking of infeftments 
and other diligences requiring regiſtration ; for the act of bankrupt having 
extended the effect of infolvency to 60 days —_— the date of the fa- 
fine in favours of creditors, which is a period beyond what was ever known 
in our law, or any other nation, might prove a ſnare to creditors or o- 
thers not knowing, or in a condition to know, the ſtate of an inſolvent 
perſon's affairs; and it is ſpecially to be obſerved in this cafe, that the de- 
fender was in optima fide to accept a right for ſecuring of her onerous life- 
rent, and was no manner of way participant of the fraud alledged upon, 
by keeping the infeftments latent for 58 days betwixt the date and regi- 
{tration. Xo 

* The Lords found, That the 60 days was only to be computed from 

* the date of the ſaſine, in fo far as concerns the Lady's liferent- 
*«« proviſion, who was noways partaker of the alledged fraud.” 
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MURRAY of DEUCHAR 


againſt 
JOHN GRIERSON. 


In what Time Bills loſe their extraordinary Privileges. 


Des and HUNTE R drew a bill upon John Grierſon, pay- 
able to Michael Coutter, in the year 1709 ; which Grierſon accepted, 
but did not pay, nor was the bill proteſted for not payment: but Cutter 
the poſſeſſor indorſes to Dovg/as the drawer, who re- indorſes to Coutter ; 
and Grierſon being arreſted in Eng/and in the name of Coutter, who having 
declined to proſecute Grierſon, Douglas deletes the indorſation to Courrer, 
and of new indorſes the bill to Murray of Deuchar ; and he having pur- 
ſued Grierſor the accepter, he defends on this reaſon, that he had compen- 
ations, and ſeveral other defences competent to him, againſt Douglas, one 
of the original drawers and indorſer, which he was ready inſtantly to in- 


It was alledged for the purſuer : That no compenſation, nor any other 
alledgeance competent againſt Douglas, was receiveable againſt the pur- 
ſuer, poſleſſor of the bill, for an onerous cauſe ; becauſe bills paſs from 
hand to hand, as a bag of money, for the benefit of commerce, and ad- 
mit a no exception, but payment inſtructed by receipts on the back of 
the bill. | 

It was anſwered : The privileges of bills of exchange duly negotiate 
are great, to which the poſſeſſor of this bill has no claim, but is only to 
be conſidered as a common aſligny to a bond or other right; becauſe this 
bill is not duly negotiated, in as far as, 190, It was never proteſted for 
not payment; in which caſe recourſe is competent againſt the drawer ; but 
when the drawer takes an indorſation without a proteſt for not payment, 
that is an evidence that the poſſeſſor has been but a truſtee, or that there 
was ſome other tranſaction not agreeable to the nature of a bill of ex- 
change. | 

— This bill was drawn and accepted in the year 1709, not proſecuted 
till about five years after it fell due, which no poſſeſſor of a bill for a juſt 
and onerous cauſe would allow; or otherwiſe the poſſeſſor of a bill might 
claim the ſame privileges till the courſe of the long preſcription ; which 
would afford more inconvenience than all the benefit to trade by the cur- 
rency of bills of exchange; for, in the courſe of ſo many years, the cir- 
cumſtances of merchants change, their books and letters fall into many 
hands, and the cauſe and occaſion of bills could not be cleared; and bills 
requiring neither writer's name nor witneſſes, nor other formalities, might 
eatily be forged. F 

ztio, In this caſe alſo, the matter was rendered litigious, by arreſting 
Grierſon in the name of Coutter, who diſowned the proceſs, and thereup- 
on the re- indorſation to him was delete, and the bill again indorſed to the 
purſuer; and a merchant could not deal for a bill of exchange, in the 
way of merchandiſe and commerce, in any of theſe circumſtances. I 
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It was drplied: The caſe is neither law nor practice, to put a merchant, 
or any other perſon in mala fide to rely upon the faith of an indorſed bill; 
and if ſuch circumſtances as are objected were admitted, that would de- 
rogate much from the faith and currency of bills. And, 1mo, Douglas 
might take an indorſation from the poſſeſſor to favour Grierſor; becauſe 
it is always a diſcredit to the accepter of a bill to ſuffer a proteſt. 

' 246, Neither is there any time limited for doing diligence againſt the 
accepter of a bill. The drawer may alledge, that the poſſeſſor cannot 
recur without negotiating the bill with all diligence; but the accepter of 
a bill can never object. 

3tio, It is ordinary to delete indorſations upon many occaſions, and to 
indorſe of new. oF 

It was duplied: It is not agreeable to the cuſtom of merchants, that 
the drawer ſhould pay or take an indorſation without a proteſt ; neither 
would any merchant, or other dealing in the way of commerce, give 
credit to a bill that had lien over for many years; and fo in ſome caſes, 
indorſations are and may be lawfully delete; yet in that cafe alſo it gives 
ground of ſuſpicion, where the cauſe cannot be cleared. | 

. «© The Lords had no great regard to the matter's having been rendered 
« litigions, which might have been unknown to the indorſee; but 
„they found, That the purſuer was only in the caſe of an aſſigny 
to a debt, and had not the privileges of a poſſeſſor of a bill of 
exchange, both in reſpect that the bill was indorſed to the drawer 
« without a proteſt againſt the accepter, and, ſcparatim, in reſpect 
that the bill was ſuffered to lie over without any diligence for five 
years; for they thought that no merchant would accept of ſuch 
* a bill in the way of commerce, to afford the extraordinary privi- 
leges of bills of exchange during the courſe of the long pre- 

*« {cription.” . 

The Lords had alſo ſome reaſoning about the period that might be rea- 
ſonably allowed for the currency of bills: in which they came to no re- 
ſolution ;* but were unanimous, : That after ſo many years they ſhould 
be reckoned no better than common aſſignations, admitting of com- 
penſation and other legal defences; becauſe the currency — privileges 
of bills were not eſtabliſhed by any ſtatute, except as to ſummary di- 
ligences and annualrent, but only by the decifions of the Lords, for the 
« favour of commerce; and that there was neither deciſion, nor any reaſon 
to favour bills that had ſo long lien over.” And ſome were of opinion, 
that the proper period for theſe extroardinary privileges ought to be fix 
months, allowed by law for ſummary diligence; becauſe there could not 
be ſo clear a foundation for ſettling any other period. 6th Febrnary 1719, 
Ferguſon againſt Brown, it was found, That an inland bill having lien 
over three years, without preteſt, or other diligence upon it, compenſa- 
tion on the debt of the indorſer was competent againſt the indorſee for an 
onerous cauſe, in reſpect it was not judged for the benefit of commerce, 
that bills not proteſted in three years, ſhould be better than bonds, or 
that bills which can ſo eaſily be forged, ſhould ſtand out as laſting ſecu- 
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No CXXXIX. February 18. 1715. 
WILLIAM DOUGLAS 
againſt 
COLONEL ERSKINE. 
Bill for Delivery of Salt. | 


LONEL ERSKINE drew a bill upon his falt-grieves of Torrie or 

Kincairdin, to deliver 420 bolls of falt to Archibald Ronaldſor, for 
which he had received ſatisfaction. Ronald/on indorſes the bill to William 
Douglas for value received, who purſues the Colonel to deliver the alt, 
who alledged, 190, That a falt-bill had not the privilege of a money- 
bill, which paſſes de manu in manum; but that bills for ſalt are liable to all 
exceptions as other debts, and an indorſee is but an aſſigny. And, in 
this caſe, the true cauſe of the bill was a mutual bargain, whereby Ro- 
naldſon was to pay the falt in meal, or the Colonel to pay the value of 
200 bolls of meal in falt; and, as the Colonel drew the falt-bill ibelled, 
ſo Ronaldſon gave an obligement, of the ſame date, to deliver 200 bolls 
of meal to the Colonel; and having broke ſhortly after, he abſconded, 
never delivered the meal, nor required the falt for the ſpace of ſeveral 
years, till of late, that the purſuer obtained from him an indorſation. 
Againſt which the defender alledged, That he had retention, in reſpect 
of the counter-obligement by Ronaldſon never implemented; and that, 
the bill having lien over for ſo many years, the counter-obligement was 
relevant and competent _ Ronaldſon and his aſſigny or indorſee. 

ne Lor 


« Which tl ſuſtained.” 
N*CXL. February 22. 1715. 
BRIGADEER PRESTON 
againſt 


COLONEL ERSAKINE. 


Creditors not bound to aſſign, when to their own Prejudice. 


RIGADEER PRESTON, purchaſer of the eſtate of Valleyfield, 

at a roup, gave in a petition to the Lords, repreſenting, that he was 
preferable creditor, or had paid the whole price to the preferable credi- 
tors; and therefore craving up his bond, conform to the 6th act, Parlia- 


ment 1695. 
The Brigadeer gave in a ſcheme of the decreet of preference, and of 


B 


the rights acquired by him to the debts preferred, whereby it did appear, 


that ſome debts preferred, to which the Brigadeer had right, were pre- 
ferable over the whole eſtate of Valleyfield. Other rights which the Bri- 
gadeer had alſo purchaſed were preferable upon particular parts of the ſaid 
eſtate, but did not affect the — or any other part. And the . 

C cc cer, 
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deer, in the ſcheme of the payment of the _ did pretend to exhauſt 
the value of the particular lands of V a/lzyficld, with theſe rights that were 
found preferable over the whole eſtate. 

Colonel Erſkine objected, and alledged, That theſe debts that were pre- 
ferable upon the whole eſtate ought to be taken off the whole head of 
the price, whereby the value of every particular part of the eſtate would 
be diminiſhed proportionally ; which was juſt in itſelf, and whereby Colo- 
nel Er/line would get a ſhare of the price, and otherwiſe would be whol- 
ly excluded; becauſe, by the Brigadeer's ſcheme, he pretends to exhauſt 
the value of the lands of Valleyficld entirely, by the ſovereign rights that 
go over the whole eſtate, and leaves no fund to the Colonel, whoſe dili- 
gence affects the lands of Valleyficld. And again the Brigadeer pretends 
to exhauſt the price of the other parcels of the eſtate, by virtue of the 
preferable debts upon theſe 3 parts to which he has right, and 
which parcels are not affected with Colonel Er/kine's debts, whereby the 
Brigadeer gets payment of all, and the Colonel wholly excluded: where- 
as creditors, by ſovereignrights over all, aficcting any particular part which 
{tand affected with other leſs preferable diligences, the poſterior creditors 
are intitled to obtain aſſignations to ſuch ſovereign rights, that they may 
recover out of one part of the eſtate what they loſe in another, 

It was anſwered for the Brigadeer : That every creditor is allowed to 
make the beſt uſe he can of his debts and diligences for obtaining his 
payment, providing it be without emulation of his co-creditor; and 
therefore it is that a creditor, having a ſovereign right over all, cannot 
in emulationem burden any part, to the excluſion of a creditor who has a 
particular intereſt in that part, if the poſterior creditor be willing to purge 
and take an aſſignation to the debt: but, if the preferable creditor upon the 
whole ſubject have alſo other rights upon parts of it, he will not be obliged 
to aſſign in his own prejudice, but with a quality that his aſſignation ſhall 
not be made uſe of to affect the ſeparate ſubject upon which he hath other 
rights; for that would be directly to aſſign againſt himſelf. And that is di- 
rely the Brigadeer's caſe; for by ſome rights and diligences he is pre- 
ferable upon the whole ſubject; and other rights of his do only affect par- 
ticular parts. If he ſhould take the value of the ſovereign rights of the 
whole head, there would not remain a fund ſufficient to pay his other 
debts affecting parts of the eſtate only. Whereas, by taking the value 
of his ſovereign right out of ſuch parts as are not affected by his debts, he 
operates his own payment of all, as far as the price goes. And if, by 
that method, the Colonel come to be excluded, the Brigadeer is ſorry 
the fund falls ſhort. But it is his right to uſe his preference to the beſt 
advantage. | 

„The Lords found the Brigadeer might -exhauſt the price of any 

part of the eſtate by his vere n rights affecting the whole; and 
„that he might make the beſt uſe he could of his rights, providing 
the ſame were not acquired or made uſe of in emulationem of the 
% Colonel. 35 
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CAPTAIN PRESTON 
againſt 


Sir FOHN CLERK. 
Inhibition informal. 


APTAIN PRESTON purſues a reduction of the right of pa- 
tronage of the church of Leſwade ex capite inhibitionis, againſt 
Sir John Clerk's author. | 

It was alledged for Sir John: The inhibition was null and reducible; 
becauſe the inhibition which was execute againſt the party out of the coun- 
try, did not bear three O yes's, nor public reading of the letters at the pier 
and ſhore of Leith. 24, The inhibition was null, becauſe one of the exe- 
cutions againſt the party and lieges at the market-croſs of Edinburgh, pier 
and ſhore of Leith, was not regiſtrate. 

It was enſyered to the firſt : The execution at the market-croſs of Edin- 
burgh againſt the lieges is very formal ; but the ſame formalities are not 
neceſſary againſt the party at the pier and ſhore of Leith; for it is ſufficient 
to him that any intimation of the inhibition is made, a copy of the letters 
being affixed ; which is the only material formality, and equivalent to the 
leaving a copy in the lock-hole of the party's dwelling-houſe, when the meſ- 
ſenger gets not acceſs. And, 21ſt June 1681, Lundin contra Trotter, the 
Lords found the want of the O yes's was no nullity ; which was done v 
deliberately, after inſpection of the Records, and a report of my Lord Re- 
giſter that many executions wanted the O yes's ; and tho? an act of Sede- 
runt was made to annul ſuch inhibitions for the future, yet this inhibition 
was anterior. 

To the ſecond nullity it was 3 - The inhibition and all the exe- 
cutions were duly regiſtrate, and the Regiſter is the true publication that 
directs the lieges; and for the principal execution, the party has the cuſto- 
dy of it, which is not public: ſo a creditor or purchaſer ſeeing the Regi- 
ſters, are to regulate themſelves accordingly. | 


It was replied: The fame formalities are required at the pier. and ſhore 


of Leith, as at the market-croſs of Edinburgh; for the pier and ſhore of 
Leith being in place of perſonal executions, or the parties dwelling-houſe, 
when within the country, every formality is neceſlary to be obſerved, and 
eſpecially the publication of the letters; and in the caſe of Lundin againſt 
Trotter, the execution bore public reading of the letters; yet the Lords 
thought fit for the future that all executions ſhould bear the Oyes's; but 
the Lords, upon the 11th of July 1676, Stevenſon againſt Innes, found an 
inhibition null, becauſe it did not bear public reading of the letters and three 
ſeveral O yes's. | 

240, The want of regiſtration of one of the principal executions, is a ſe- 
parate nullity ; for albeit the execution be duly recorded in the Regiſter-book, 
yet the principal letters and executions are the warrant of the Regiſter; and 
the 119th act, Parl. 7. Jam. VI. does expreſsly require the regiſtration of 
the letters and executions. 

* The Lords found both theſe nullities ſeparately relevant.” 
No CXLII. 
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No CXLII. June 7. 171 x 
ALEXANDER TWEEDIE 
Againſt 
JAMES DIN, and others. 


Denunciation againſt an inſolvent Debtor, not 2 to reduce poſterior 
Payments upon the laſt Clauſe of Act 1621, unleſs the common Debtor be 
commonly reputed a. Bankrupt. | 


FLEX ANDER TWEEDIE, being a Creditor to Fohn Din, 
arreſts in the hands of James Din and others, who deponed.in the 
forthcoming that they received certain ſheep or cattle at the prices 
mentioned in their depoſitions; and that the ſame were imputed in ſatiſ- 
faction of certain debts due by Fohn Din to ſome of them, or wherein others 
{tood engaged for him as cautioners, and were ready to inſtruct the debts due 
to them, or their engagements as cautioners and payment conform. 
It was alledged for the purſuer: That the prices of the ſheep or cattle 
ought to be made forthcoming to him; becauſe he had uſed horning, and 
. denounced the common debtor, before he delivered the ſaid ſheep or cattle 
to the defenders; and the true cauſe of the debt due to the purſuer was 
theſe very ſheep which he had delivered, in defraud of the purſuer's dili- 
gence, and at the time when he was ready to have poinded; and inſiſted 
upon ſome other qualifications of the defender's concurring with the com- 
mon debtor to elude the effect of the purſuer's diligence; and founded upon 
the laſt clauſe of the act of Parliament 1621, which doth provide, That if 
any dyvor, or interpoſed partakers of their fraud, ſhall make voluntary pay- 
ment or right to any perſon, in defraud of the lawful and more timely dili- 
gence of any other creditor having uſed inhibition or horning, Oc. in 
that caſe, &c. the ſaid dyvor, or interpoſed perſon, ſhall be holden to make 
the fame forthcoming to the creditor having uſed firſt lawful diligence, 
| who ſhall be preferred to the co-creditor, who being poſterior in diligence, 
hath obtained payment by the partial favour of the debitor, and ſhall have 
good arcels to recover what was voluntarily paid in defraud of the purſuer's 
diligence. | 
it was anſwered: The purſuer cannot qualify any fraud on the part of 
the defenders, but in as far as he doth int upon the ſaid clauſe of the act 
of Parliament 1621. The defenders anſwer ſhortly, that they received 
payment bona fide by the price of the goods they received, or the faid price 
was received for relieving themſelves of cautionary ; and it would be of 
dangerous conſequence, to the hindering of all commerce, if creditors 
might not receive voluntary payment from their debtors by money or 
effects, notwithſtanding they might be at the horn; for it was not uſual 
nor conſiſtent with the freedom of commerce to ſearch Regiſters before 
accepting of payment of juſt debts ; nor was that the meaning of the act of 
Parliament, which makes mention only of dyvors or their interpoſed 
perſons. And eſto that probation did inſtruct the common debtor to have 
been inſolvent, yet he was not dyvor or notourly bankrupt, which is neceſ- 


farily required by the act of Parliament; for a perſon inſolvent is not 
reckoned 


= i 


reckoned a dyvor, unleſs his inſolvency were notour, or that ce foro ; for 
a dyvor is called a bare man, and mult be in ſuch a condition as no perſan 
can be preſumed to be ignorant of his inſolvency : whereas men that arc 
in uſe to buy and fell, and have poſſeſſions, tho” really infolvent, may 
lawfully pay their debt, and their creditors accept payment boa fide. 

It was replied: That bankrupt and inſolveut were promilſcuoutly uſed in 
the ſaid act of Parliament, and by lawyers generally; and the diligence uſed 
by the purſuer by denunciation, which doth affect the ſubject acknow- 
ledged to be intromitted with by the defender, in as far as the eſcheat goods 
are by law burdened with the debt in the horning, the purſuer is in the 
preciſe terms of the act of Parliament; and an infolvent debtor is held to 
be bankrupt as to creditors uſing diligence, tho* he may freely contract or 
pay debt in prejudice of other creditors. And it is no new thing, that pay- 
ments made to true creditors are repeated at the inſtance of the uſers of more 
timely diligence ; as was found the 11th of February 1675, Veitch againſt 
Pallet, where a true creditor, being preferred to the more timely diligence 
of another who had uſed horning, and got the gift of the debtor's 
eſcheat, was found liable in repetition, altho? the creditor receiving pay- 
ment had alſo uſed horning, and the debt aſſigned to him was in- 
novate, and a new bond granted; yet the creditor uſing more timely 
diligence was preferred to that new bond. In which caſe it was parti- 
cularly marked, that nothing in that deciſion did hinder commerce by 
buying from bankrupts or rebels goods, for preſent money : but the 
caſe was different, where there was no preſent money or permutation, 
but goods ſold on truſt; for in that caſe the act of Parliament was to 
take place. 

It was duplied: That, in the foreſaid cafe of Veitch and Pallet, Sander- 
on the common debtor was not only inſolvent, but bankrupt, and his 
eſcheat gifted and declared; and likewiſe the ſubject of competition was 
truly in medio: for tho' the bond aſſigned was renewed, yet the debt 
was not received by the aſſigny made by the bankrupt, nor was he found 
liable in repetition of any ſum received; whereas here goods are not in 
medio, but received in payment, or for juſt and onerous cauſes, by a perſon, 
tho' inſolvent at the time, yet he was in the poſſeſſion of two ſeveral 
rooms, and ſo continued for ſome conſiderable time thereafter. And it 
was never found, that even the donatar of eſcheat, could diſquiet juſt 
creditors receiving payment by the price of goods before declarator, 
much leſs can the uſer of a horning pretend to have affected the 
moveables without a gift, or render creditors in mala fide to take pay- 
ment. 

« The Lords found, That denunciation with infolvency was not ſuffi- 

« cient to give the purſuer the benefit of the act of Parliament 1621, 
«* unleſs the common debtor had been commonly reputed bankrupt, 
* or that the purſuer can qualify, that the defenders were ſome way 
«« partakers of the fraud.” 
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The Earl of MAR CHMo NT and MOR ISO N of 2 
againſt 
HOME of edderburn. 
Mandate to a Procurator. 


HE Earl of Marchmont, Preſtongrange, and others, being engaged for 
1 JWedderburn, and made payment of ſeveral ſums of money, do purſue 


him for re-payment and relief. 
It was alledged: That any valuable payment condeſcended upon, 


being by Preſtongrange, who was out of the country, there could be 


no further procedure againſt the defender without a mandate from 
him. 

It was anſwered: That the proceſs /iris conteſtat, and Preſtongrange 
having deponed before he went out of the country, the compearance 
made by his procurator was preſumed to be by his mandate; which 
mandate once given, is preſumed to continue. 

Which the Lords ſuſtained.“ 


Ne CXIIV. June 14. 1715. 
FANET KER, 
againſt 
SHEARERS. 


Acthudication upon a perſonal Obligement, granted by a Woman veſtita viro, mull. 


AMES HODGE, and Janet Ker his. ſpouſe, grant an heritable 
bond to Andrew Shearers, whereupon infeftment followed; in a te- 
nement of the huſband's provided to the wife in liferent ; whereupon 
Shearers the creditor having led an adjudication, his daughters, as having 
right from him, purſue mails and duties. | 

Fanet Ker the wife compeared, and craved to be preferred by virtue 
of her liferent, her huſband being dead; and alledged. That tho? the con- 
curred with her huſband in granting the bond, and that thereby the has 
prejudged herſelf ſo far, that the real right of annualrent is a burden upon 
her liferent- tenement; yet ſhe is preferable for the ſuperplus mails and 
duties; becauſe the adjudication was led upon the perſonal obligement in 
the bond, which is null as to the wife. | 

It was anſwered: That the bond being an heritable bond, bearing a 
clauſe for infefting in an annualrent in the tenementNiferented, the wife's 
concurring and conſenting to that bond was effectual to all that might 
follow upon it, and as much as if ſhe had in concurrence with her huſband 


diſponed the tenement. It is granted indeed, that the wife's obligement 
is 
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is ineffectual as to all perſonal diligence, but is valid as to real diligence; 
and an adjudication is as good as a diſpoſition, againſt which a wife could 
not be reſtored, , 

It was replied: A wite's obligation is null, not only as to perſonal exe- 
cution, but as to all effects, and cannot be the warrant of any diligence, 
real or perſonal, even altho' it were judicially ratified upon oath, 3d No- 
vember 1677, Sinclair againſt Richardſon. Likewiſe a compriſing upon 
a wife's bond was found null, 24th March 1626, Greenl/aw againſt Gal- 
loway. 

The Lords found the obligation upon the perſonal obligement null 

as to the wife's liferent, and preferred her with the burden of the 
« annualrent bygone and in time coming.“ 


No CXLV. | June 16. 1715. 
| FOHN WIGHTMAN 
againſt 
The Earl of DALHOUSIE. 
Diſcuſſion of Heirs. 


OHN WIGHTMAN being a creditor to the laſt Earl of Dallonſic, 
JR raiſed a proceſs againſt my Lady Haley's ſon, as fiſter's ſon and heir 
of line, and William now Earl of * the deceas'd Earl's couſin- 
german and heir-male; and having inſiſted againſt the Earl, it was 
alledged, That being the heir-male, he could not be obliged to anſwer, till 
the heir of line were diſcuſſed ; eſpecially ſeeing he n upon a 
conſiderable eſtate, which did belong to the defunct, and devolved to the 
heir of line, and not to the heir-male. 

It was anſwered: The defender could not plead the beneſit of the 
orders of diſcuſſing ; In, Becauſe, by a tranſaction betwixt the heir of 
line and the defender, he had undertaken to relieve the heir of line of 
all the defun&t's debts, at the leaſt, had undertaken to relieve him of 
the purſuer's debt, which was offered to be proven. The reaſon why the 
heir of line, who is heir in general, muſt be firſt diſcuſſed, is, becauſe the 
heir-general is liable to relieve all other heirs; and where that reaſon 
ceaſes, as in the preſent caſe, by the defender's undertaking to relieve the 
heir of line, it is not competent to him to claim the order of diſcuſſing. 
20d, The purſuer inſiſts upon the paſſive title, of behaviour as heir, 
which, alſo excludes the benefit of the order of diſcuſſing. And, 37, 
In like manner, he inſiſts upon the paſſive title, introduced by the act of 
Parliament 1695, in as far as the defender paſſing by the laſt Earl, who 
was three years in poſſeſſion of the eſtate, has ſerved himſelf heir to the 
laſt Earl's father, a more remote predeceſſor ; which paſſive titles do make 
the defender liable, without the order of diſcuſſing, in the ſame way as 
vitious intromiſſion. 

It was replied by the Defender to the fir/? - That efto he had granted 
a bond of relief to the heir of line, it is not relevant to elide the defence, 
becauſe it cannot be alledged, that he has made a total tranſaction with 
the heir of line for all that could deſcend to him from the defunct; ſee- 


ing 


1 200 } 


ing he condeſcends upon the lands of Carridden, of conſiderable value, to 
which the defender hath no right, either of apparency, as heir to the de- 
fun, or by tranſaction with the heir of line; ſo that he is noways in the 
caſe of empror hereditatis, who tranſacts upon the whole ſubject of the ſuc- 
ceſſion. And eſto the defender had, upon any particular agreement, 
granted a bond of relief to the heir of line, that obligement would be 
perional, and operate nothing to the defunct's creditors. I he heir of 
line has his proper defences againſt the debt, beſides the beneſit of inven- 
tary: and if, after all, he ſhould be overtaken, then the heir of line will- 
uſe any ſuch obligation at his pleaſure, wherein the creditor is not con- 
cerned, And it was found, in a far leſs favourable caſe, Allan againſt 
the Earl of Lauderdale, that the Earl being purſued as heir-male to the 
Duke his uncle, was not liable till the heir of line ſhould be diſcuſſed, al- 
beit the heir of line was decerned to denude of all that could deſcend to 
him by the Duke's deceaſe, and that the heir-male was bound to re- 
lieve the heir of line of all debts; yet, becauſe the heir of line was 
not actually denuded of the ſubject condeſcended on, it was found, 
that the creditor was bound to diſcuſs the heir of line, and affect that 
ſubject. | 
As to the ſccond: Behaviour as heir in general, is not relevant, without 
condeſcending on the qualifications from which behaviour may be infer- 
red. 24, Eſio the purſuer ſhould condeſcend on relevant qualificati- 
ons to infer behaviour as heir-male, yet the order of diſcuſſing is {till com- 
petent; becauſe behaviour as heir-male cannot be further extended than a 
ſervice as heir-male, which yet affords the defence of order of diſcuſſing. 
37io, The like is to be faid as to the paſſive title founded upon the act of 
Parliament 1695; and neither of them are like vitious intromiſſion, 
becauſe an Executor confirmed is liable immediately without-any order of 
diſcufling ; therefore a vitious intromitter is liable in the ſame way; but 
heirs are only liable in their order. 
The Lords found the defender had the benefit of the order of dif- 
« cuſſing, notwithſtanding of what was alledged, upon the defend- 
ers granting a bond of relief; and found the alledgeance upon the 
« paſlive titles of behaviour as heir, and the act of Parliament 
« 1695, not relevant to exclude the defender from that be- 
cc nefit.”” ; 


Ne CXLVI. June 21. 1715. 


Sir GEORGE INNES of Coxtoun, and JAMES WISEMAN 
his Aſſigny, 74 ; 
13 
JAMES CHALME RS. 


Redemption of an Appriſing. 


AMES CHALMERS having right by progreſs to an appriſing of 
the lands of Linkwoods, led in the 1671, there is a declarator of re- 
emption purſued by Coxroun, and Wiſeman his aſſigny; and a declarator 
of expiration of the legal by the ſaid James Chalmers, as having right to 
the compriſing. | 


It 
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It was alleged for the reverſer: That the compriſing was {till redeem- 
able, becauſe, by contract betwixt one of Mes authors having right 
to the compriſing, and the tutor of the debtor, in ano 1672, the com- 
priſing was declared redeemable for payment of 6000 merks; which con- 
tract 1s narrated in the conveyance to Chalmers. 

It was anſwered: The contract contains a ſpecial proviſion, that the 
ſums ſhould be paid at Hitſuncday 1673; as alſo, that the faid agree- 

ment, nor no clauſe therein, thould any ways invalidate the right to the com- 
priſing, nor hinder the running of the legal thereof. 

It was replicd: There was a ſecond reſtriction by a poſterior contract, in 
aumo 1685, wich did perpetuate the reverſion ; for, by that contract, the 
compriſing was turned into a wadſet, redeemable for £000 merks, and a 
locality for payment of the annualrent. 

Eiſcman the compriſer objected againſt the ſaid wadſet; and alledged, 
That the ſaid contract 1685, was a perſonal contract, which was only valid 
againſt the contracters and their heirs, but could take no effect againſt him 
a 1:ngular ſucceſſor in the right of the compriſing, which is now expired, 
and whereupon infettment has followed. 

It was anſwered: That the firſt contract 1672, did reſtrict the compriſing 
to 6000 merks; and albeit that contract contained the qualities and 
proviſions above mentioned, yet the poſterior contract 1685, did re- 
nounce and extinguiſh theſe qualities, and perpetuate the reverſion : ſo 
that the compriſing could never expire, both contracts being within the 
legal; for, whatever may be argued as to the effect of backbonds of truſt, 
in relation to compriſings, that the ſame may be thought to be ineffectual 
againſt ſingular ſucceſſors after expiration of the legal; yet compriters 
within the legal may prorogate or perpetuate the reverſion. I he expirati- 
on of the legal being a privilege provided in favours of creditors, which 
can be effectually renounced ; and an appriſing is a diligence of that nature, 
that the purchaſer thereof ought to know it is extingui ſnable by receipts, 
diſcharges, compenſations, of all which no veſtige is to be found upon re- 
cord; and for that ſame reaſon, the benefit of the legal may be prorogate 
or renounced. adh, Purchaſers bona fide for a juſt and equivalent one- 
rous cauſe have many favours and previleges indulged to them by law, that 
they may not be loſers in what they fairly acquired ; and therefore Chal- 
mers's caſe might be favourable, if he could alledge that he had purchaſed 
the compriſed lands at an adequate value, ſeeing his author in the full 
polleſſion thereof, and the legal expired. But the fact is quite other- 
wile; for the price paid was the very ſum of 8000 merks in the wad- 
ſet, and the poſſeſſion of the haill lands appriſed never attained by his 
author. 

The Lords having conſidered the contract 1672, and the poſterior 

contract in the 1685, wadſetting a part of the lands appriſed under 

« reverſion for the ſum of $000 merks, and both contracts within 
* the legal, and that the appriſed lands were not purchaſed for an 
adequate value; they repel the defence and ſuſtain the declarator of 
«« redemption.” 
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Ne CXLVII. | June 23. 1715. 
JAMES FORREST 


againſt 
The Relict and Children of JAMES CARSTAIRS. 


Proceſs for alimenting a Major. 


AMES FORREST purſues the relict and children of James Ca- 
fair, as repreſenting him, who repreſented Julian Finlay his mother; 
which Julian did repreſent Mr. Thomas Finlay late ſchool-maſter in 
Drumeldrie, libelling, that the faid Mr. Thomas was ſeveral years boarded 
and entertained in the purſuer's houſe, where he died; and concluding 
payment of 200 merks yearly during his abode there. 

The defenders, denying the paſſive titles, a/ledged: That the defunct be- 
ing major, and no paction libelled, there was nothing due. 

It was azſwered: That the preſumption of alimenting gratis can take 
no place in this caſe ; becaule the purſuer did * public houſe near the 
ſchool; where ſeveral of the ſcholars were boarded, and the defunct, the 
ſchool-maſter, had his entertainment there alſo, being a convenient place 
both for him and his {cholars, that they ſhould be near the ſchool and 
boarded together. And this is my Lord $:air's opinion, that the pre- 
ſumption of entertaining gratis, ceaſes, where theſe who entertain are in uſe 
to furniſh proviſions for money. 

« \hich the Lords ſuſtained.” | 

it was further a/ſedged: That preſcription would take place for any 
entertainment above three yeers preceeding the citation, conform to the 
83d act, Parliament 6th, Jam. VI. providing that men's ordinaries not 
founded on a written obligation be purſued within three years. 

It was anſwered: That act of Parliament takes no place in aliments, 
which are often reſting for many years; but the act concerns only eating- 
houſes, or ſuch public houſes where perſons are in uſe to pay daily, or 
where they have not conſtant reſidence. 

It was replic{: That regularly ſuch as are entertained in families for a 
conſtant courſe of years, being majors, are preſumed to be gratuitouſly 
entertained, unleſs there be a paction. But the Lords, in this caſe, ha- 
ving found the preſumption more ſtrong for the purſuer that he kept a 
public houſe, and was in uſe to entertain boarders for money, and the 
{ame preſumption will bring this caſe under the ſaid act of Parliament; for 
it caanot be preſumed, that the purſuer, who keeps a public houſe, would 
le out of his payment without a written ſecurity, or a purſuit, for more 
than three years. 

« Which the Lords alſo ſuſtained.” 

The purſuer further a/ledged - That he ought not to be obliged to prove 
the paſſive titles, ſeeing the defender has proponed a peremptory defence 
of preſcription. | 

It was anſwered: The defenders did, and might alledge preſcription 
denying the paſlive titles; becauſe their alledgeance of preſcription was 
inſtantly verified, requiring no probation. And it would not tend to 
ſhorten, 
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horten, but to lengthen proceſſes, if they were not allowed to alledge 
upon any exception requiring no probation before litiſconteſtation; becauſe 
an alledgeance of preſcription, requiring no probation, would be com- 
petent even after probation, at the concluſion of the cauſe: and if the 
purſuer ſhould ini that caſe reply upon interruption, there would be 
a neceſſity for a new probation ; whereas, if the purſuer ſhould now re- 
ply upon interruption, one act and probation would ſerve for all. 

It was replied: if the defender do not repreſent, the purſuer ought not 
to be put to any further trouble of a proceſs or probation ; nor is the de- 
fender concerned to object preſcription, or any other defence or objection : 
and the Lords, both of old and of late, have been in uſe to find ſo; and 
eſpecially 15th December 1671, Hamilton of Kinbell againſt Aitoun of 
Kinaldie; and 11th February 1713, Margaret Lundic and her huſband contra 
the Lord Sinclair. 

* The Lords found the defender could not be allowed to propone 

«« preſcription denying the paſſive titles; but, in this caſe, it was not 
« pled for the defender, that the proceſs being againſt them, as re- 
« preſenting their father, who repreſented his mother, and ſhe again 
« the ſchool-maſter, that ſome of theſe intermediate predeceſſors 
«« were libelled to be executors; and that it might be competent to 
the defender, to alledge the teſtament was exhauſted ; and in that 
« caſe it might be more doubtful, whether preſcription might not be 
e alſo alledged, ſeeing the repreſentation of the intermediate prede- 
ceſſors was not libelled to be univerſal, but only feu wires itn 
„ ventari.” 


Ne? CXLVIIL June 25. 1715. 


Mr. GEORGE OGIL/VTE Miniſter of Kirrienuir, 
| againſt 


The Heritors of the faid Pariſh, the Earl of PANMUIR, FOHN 
LUMSDEN and others. 


Competition berwixt Patrons preſenting Miniſters. 


® I HE church of Kirriemuir, becoming vacant by the deccaſc of 


the incumbent, in May 1713, the Duke of Douglas preſented the ſaid 
Mr. George Ogilvie, then Miniſter of Benvie, to ſupply that vacancy in July 
thereafter ; and both Benvie and Kirriemuir being within the faid preſby- 
tery, Mr. O2iFoiz was tranſported on the 26th of Auguſt, and admitted mi- 
niſter of Kirriemuir the 17th of September. | 
The Earl of Panmuir and Fohn Lumſden his aſſigny, claimed right to 
the patronage of that church, and gifted the vacant ſtipend to one 
Mr. Rait an Epiſcopal miniſter ; and likewiſe preſented Mr. Williſon mi- 
niſter at Brechin, a church within another preſbytery, and there happened 
ſome obſtruction in the admiſſion of Mr Ogilvie, the church-door being 
kept ſhut, notwithſtanding the preſbytery proceeded to his admiſſion elſe- 
where. . 
r. 
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Vr. Ogilvie being thus admitted, has raiſed a proceſs for delivering to 
him the keys of the church and manſe, and for putting bim in poſic ſlion 
thereof, and of the gleib, and for payment of his ſtipend ſince his ad- 
miſſion, and during his incumbency, calling the heritors of the parith, 
and the faid Mr. Rait. 

It was alledged for the ſaid Earl and his aſſigny: That the purſuer was 
not duly admitted, in as far as the Earl produced a long progreſs of right 
to the patronage, by virtue whereof he had offered a preſentation to the 
preſbytery within fix months after the vacancy happened, and the preſ- 
 bytery, to avoid the effect of the faid preſentation, had ſhifted their ordina- 
ry diets of meeting, nevertheleſs the Earl had intimate his preſentation 
10 Mr. Iilliſs:r, the perſon preſented, and to the moderator of the preſby- 
tery whole duty it was to have called the preſbytery pro re nata; yet the 
preſbytery proceeded to tranſport and admit. the purſuer upon a popular 
call in reality, tho? poſſibly they may have taken the cover and ſhew of 
the Duke cf Donglas's preſentation, who had no right to the patronage: 
which proceeding could not prejudge the Earl of Panmuir's right of patron- 
age, nor to the vacant ſtipends, ay and while a miniſter thould be duly 
and lawfully admitted: upon all which the Earl had raiſed a declarator of 
lis right, 

It was a/wered for the purſuer : That he had aQed nothing but ac- 
cording to his duty, and in ſubordination to the preſbytery of the bounds 
where he was and is miniſter; and conceived alſo, that the preſbytery 
had proceeded very regularly; for the Duke of Douglas having prefented 
the purſuer to the preſbytery in July, he was regularly and orderly tranſ- 
ported upon the 26th of Auguſt thereafter, before ever there was any inti- 
mation or mention of the Earl of Paumuir's claim to the patronage ; and, 
by the act of tranſportation, his relation was looſed from the parith of Ben- 
die, and his admillion thereafter was but the execution of the former act; 
and denies, that he was admitted upon a popular call, but conceives that a 
miniſter having a preſentation may very lawfully accept of a popular call like- 
wite, to teſtify the concurring deſire of the people in the choice of their 
miniſter, which is and ought to be very deſirable and comfortable to e- 
very miniſter of the goſpel. And as for the preſentation by Mr. Lumſden, 
after the tranſportation, Firſt, It was never preſented preſbyterially, nor 
was the moderator required to call a preſbytery pro re nata. And 2do, The 
miniſter called had altogether refuſed and declined to accept ; which was 
likewite made known to the preſbytery in as far as the inſtrument of inti- 
mation to Mr. Williſon did bear his refuſal : neither was he within the 
{ame preſbytery, and was placed in a more conſiderable poſt ; ſo that the 
call was not, nor could not be expected to take any other effect, than to 
give diſturbance and create difficulties in planting of the church. 

34io, The Earl having never any poſſeſſion of the patronage, the 
preſbytery was in bona fide to proceed, upon the firſt preſentation, as they 
did; and being no competent judges of the right of either party, they 
had no reaſon to delay the admiſſion, till the right of patronage ſhould 
be determined, which will depend upon the parties claiming right there- 
* _ may not happen for the courſe of ſeveral years. 

The Duke of Doxg/es, the other party claiming right to the pa- 
trona, ge. is not cited; and it does not belong to the purſuer and preſby- 
tery to diſpute the Duke's right ; nor can they do it, knowing nothing 
of the right or poſſeſſion of either party. Nor does the purſuer his 

proceſs 
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proceſs or poſſeſſion determine or prejudge, or carry any beneſit to the 
right of patronage, either to the one, or the other; but what he pleads 
is, that he is admitted by the preſbytery of the bounds to whom the 
right of admiſſion of miniſters to vacant churches does belong, and that 
the preſbytery acted bona fide, at leaſt upon probabletzeafons, and conſe- 
quently that the purſuer ought to be poſſeſſed of the church, manſe, and 
glebe, and enjoy the ſtipend in the interim without prejudice to the right 
ol either party, reſerving to them to proſecute and declare the fame as 
accords. 
„Ihe Lords found, That the purſuer ought to be poſſeſſed of the 
„ church, manſe, and glebe, and enjoy the ſtipend, by virtue of his 
« admiſſion during his incumbency, without prejudice to the right 
of either party, after the ſame {hall be eſtablithed and cleared b 
« decrects; and the Lords did not judge what might be the effect 
in caſe the Earl of Panmuir's right might be found to be pre- 
« ferable in the event; whether the purſuers right to the bene- 
*« fice ſhould ceaſe from that time, or if the Earl's right ſhould on- 
« ly take effect after the purſuer's deceaſe or tranſportation. 


N* CXLIX. July 19. 1715. 
The Procurator-fiſcal of the Regality of Conpar 
againſt 
e 


Husband liable for his Wife's Delict. Proof of a Crime cannot be led in Abſence. 


* M SON being charged upon a decreet obtained at the inſtance 

of the procurator-filcal, for the penalties impoſed by law in uſing 
lime in bleaching of linen cloth, and for a bloodwit; he ſuſpended 
on theſe reaſons: 1mo, The tranſgreſſion in bleaching the cloth was his 
wife's fault and not his, for which he could not be liable. 24, As to 
the bloodwit, the ſentence was pronounced upon a probation led in ab- 
ſence ; whereas, in complaints for crimes, the Bailie could only have 
fined him for contumacy, and granted warrant to apprehend him till 
he ſhould find caution to appear perſonally. 

It was anſwered to the firſt : That whatever defence may be com- 
petent to huſbands, that they cannot be liable for penalties incurred 
by their wives in other caſes, yet if huſbands were not liable for their 
wives tranſgrefſions by undue bleaching of linen cloth, the law would 
be altogether eluded; becauſe women only are employed in bleaching, 
whereof their huſbands have the benefit, whether for fale, or for their 
proper uſe, and in effect wives are truſted by their huſbands, and prepoſi- 
ze for that particular management. And as to the ſecond, It is the ordinary 
practice to lead probation, even in abſence of the parties, in ſmall ſcuffles 
where bloodwits happen. 

« The Lords found the huſband liable ; but ſuſpended the decreet 

« for the bloodwit; and found that probation ought not to be led 
„in abſence, and that the Bailie ought only to have * 
F EX e 


* — 
1 ” = 
SS _ 

= 


[| 206 J 


the ſuſvender, and grauted a warrant to apprehend him until he 
« found caution. 


Ne CL. Jay 20. 1715. 
Sir THOMAS WALLACE of Craigie 
againſt 
The Tackſmen of his Salt-pans. 


Premonition to remove 40 Days before the Term. 


IR Thomas Wallace ſet his Salt-pans for 21 years, with a proviſion that 

either party ſhould be free at the end of ilk ſeven years upon 40 days 

premonition before the laſt term of the freedom, and the entry to the tack 
was at Martinmaſs 1708. | 

Sir Thomas premoniſhes the tackſmen, upon the 28th of April 2715, 
that they ſhould remove at Martinmaſs thereafter, and thereupon purſues 
a removing. 

The defenders alledged: That they. ought to have been warned 40 
days preccedin g #hirfunday, conform to the act of Parliament 1 555. 

It was anſwered: Imo, That act is introduced only in favours of labour- 
ers of the ground. 2d, The entry was at Martinmafſs, and the tack pro- 
vides premonition to be 40 days preceeding the term of freedom, that is 
the term at which each party was to be free. 

Ihe Lords repelled the defence.” 

Ihe defender further a/ledged : That the tack contained another clauſe, 
in theſe words: hat, in caſe at the firſt, or any other freedom during 
the ſaid tack, Sir Thomas ſhould not incline to keep the tack in the 
terms above mentioned, that he obliged himſelf to ſtand to the deter- 
* mination of two indifferent men, mutually to be choſen by him and 
the tack{men, as to what augmentation or tack-duty they ſhould be 
* obliged to give during the ſpace of the next freedom; and in caſe of 
variance betwixt the arbitrators, an overſman was to be choſen by 
„them.“ From this clauſe it was alledged, That tho' the warning were 
ſuſtained the tackſmen could not be removed, but they were only obliged 
to ſubmit to arbiters, what further tack-duty they ſhould be obliged to 
pay till the next freedom. 

It was &n/wered: The clauſe can never be interprete to enervate the 
former, by which it is expreſsly provided, that either party ſhall be free 
at the end of ſeven years: and it can never be the meaning of a clauſe 
in the ſame paper, that Sir Thomas ſhall not be free, but only bound to 
ſubmit what augmentation ſhall be granted, which ſubmiſſion again would 
come to nothing; for the defender can name ſuch arbiters as will never 
comply, either in the deciſion or the choice of an overſman. 246, It 
were very unjuſt and an unequal clauſe, that the tackſman ſhould be 
always free, and the ſetter ſtand bound to his tackſmen; and therefore the 
clauſe muſt receive any interpretation rather than be reckoned inconſiſt- 
ent with the former clauſe and with equity; and the clauſe is capable of 
this ſenſe, viz. That Sir Thomas might take the tack in his own hand 


and manage it by his own ſervants, but that, if he think fit to grant 
a 


wm 


11 


a tack of that ſubject, the tackſmen ſhall have the firſt offer, to which 
he agrees. 

It was replied : Poſteriora derogant prioribus, And it happens very oft, 
that clauſes in contracts which are very expreſs are qualified, and ſome- 
times quite altered by poſterior clauſes. And here the words are very ex- 
prefs, that if the purſuer be not pleaſed to keep the tack, he is bound to 
name an arbiter; and the defenders are willing to name on their part: 
ſo the import of the clauſe is, that the tack ſhall indeed continue, but 
the tackſmen ſhall be liable to fuch a farther tack-duty as equity may re- 
quire; which is not inconſiſtent with the former; and, tho' it were, yet 
the words being expreſs, the Lords are to judge accordingly. 246, It is 
very ordinary to allow a freedom to the tackſmen when the ſetter is bound; 
— 1 — the tackſmen will be bound, and the ſetter free, at a period 
of the tack. Zrio, The ſubmiſſion will not be eluſory; for the Lords, 
ex nobili officio, may limit a time betwixt and which both parties ſhall name 
arbiters, with power to chuſe an overſman, and may limit a time inwhich 
they ſhall pronounce their decreet- arbitral; or the Lords may come in 
place of arbiters, and determine ſecundum arbitrium boni viri, 4, The 
clauſe will not bear the ſenſe that is put upon it, viz. that the purſuer may 
take the tack in his own hand ; for the words run thus: * That if the 
« ſaid Sir Thomas ſhall not incline to keep the tack upon the terms above 
«© mentioned, c.“ The terms above mentioned are the terms of the 
tack; and in that caſe he cannot remove, but mult fubmit what further 
tack-duty ſhall be payable. 

The Lords found, That the defenders could not be removed by vir- 
tue of the ſaid firſt clauſe of the tack, but that the defenders be- 
ing willing to ſubmit to a further tack-duty, and name an arbiter ; 
e the purſuer was alſo bound to name another; and the Lords did 
« limit a time for the parties to name their arbiters, and a further 
« time to pronounce their decreet-arbitral ; and ſuperſeded to deter- 
* mine in the removing, till both terms were elapſed.” 


Ne CLI. Fuly 20. 1715. 


M*CUB BINS Heirs-portioners to DAVID M*CUBBIN younger of 


Kockdolian, 
againſt | 
MARGARET FERGUSON. 


A Back-bond granted by a Truſtee not good againſt a ſingular Succeſſor I 
Infeftment. 


APA M of Glentig granted an heritable bond of 1600 merks to the 
faid David M*<Cubbin, and granted other bonds to Fergus M*Cubbin 
his father, and both father and ſon aſſigned their bonds to William Baird, 
(who was likewiſe a creditor to Glentig) to the effect that he might lead an 
adjudication for all; and Baird granted a back-bond of truſt, and ac- 

cordingly an adjudication was led. 
| Margaret Ferguſon obtains a bond of 1200 merks from the ſaid William 
Baird; and, of the ſame date, for the more ſure payment of 5 
um, 


1 


tum, he aſſigus and transfers the ſaid heritable bord of 1600 merks, to 
which he bad right by aiignation from David MCubbin ; and A .argaret 
hergufon cats herielt infeft, as having rut by progreſs to the precept 
of ſaſine contained in the faid heritable bond. 

In a competition of the creditors of Glentig, the beirs-portioners of 
Dari NCubbin craved preference for the annualrent ot the ſaid 1600 
merks; becauſe, albeit Margaret Ferguſon had obtained herſelf infeft as 
alligny to the precept of ſaſine, yet Milliam Baird, the granter of the aſ- 
ſignation, was a truſtee, and his right affected with a back-bond, which 
could not be prejudged by his aſſignation to Margaret Ferguſon; becauſe, 
when the back-bond was granted, no infeftment had followed on the heri- 


table bond; and back-bonds qualify all perſonal rights, as appriſings with- 


in the legal, even tho” infeftment had followed: and infeftments of an- 
walrent may be pled to be alſo ſo qualified ; but much more fo while they 


remain perſonal rights. 


* 


It was afwered tor Margaret Ferguſon : That ſhe ought to be preferred, 
becauſe the heritable bond was only rendered a real right by her obtaining 
infeftment upon the precept ; and a back-bond was never found to qua- 
lify an infeftment of annualrent. And there is no parallel betwixt an ap- 
priling and an annualrent ; becauſe an appriſing is a diligence for obtain- 
ing payment; and appriſers in many caſes are bound for diligence ; and all 
purchaſers acquire with the hazard of what may be objected againſt their 
authors. The real right of annualrent is only for ſecurity of the intereſt, 
and which is not deſtinate for extinguiſiting the principal ſum. 

2/40, There is a great difference betwixt the caſe of a perſon purchaſing 
the right of an annualrent, or indeed any other right bona fide relying up- 
on that purchaſe as the ſecurity of their money, and the caſe of a creditor 
who, finding the right of annualrent in the perſon of his debtor, affects 
the ſame for ſecurity of his debt, but advances no money in contemplation 
of that right. In which laſt caſe, the uſer of diligence wrirur jure authoris, 
and carries the right under the exceptions that were competent againſt his 
debtor. But where a party bona fide purchaſes and pays his money for the 
purchaſe, there is much more favour allowed in equity: and, in like 
manner, purchaſers of appriſcd lands bona fide, for juſt and equitable 
cauſes, have always been conſidered in other circumſtances than the appriſers 
themſelves, bruiking by virtue of their diligence. | 

Ihe Lords preferred Margaret Fergiſon, as having lent her money on 

« the faith of Glenrig's heritable bond. 


The above deciſion is drawn out at the end of the Manuſcript more fully, 
as follows: 


N the - competition betwixt theſe parties, about an heritable bond, 
granted by John Adam of Gl:ntig, to David M*Crbbin younger of 
Finockdolian, the right produced for either party ſtood thus: Jinockdol:ar 
the creditor, Ail 1699, afſigned the bond to William Baird of Sallo- 
ar in truſt, to the effect he might lead an adjudication thereupon, to- 
gether with ſeveral other debts; and Baird grants a back-bond, of the 
ſame date with the aſſignation, declaring the truſt in ample form. Upon 


this heritable bond and back-bond Knockdolian, the original creditor, his 


heirs- 


[ 209 } 


heirs-portioncrs comycted. On the other hand, Margaret Ferar fc; pro- 
duced a tranſlation from the ſaid Miiliam Baird the aſſigny, dated March 
1701, whereupon ſhe was infeft; and thereupon craved preference. Afſ- 
ter ſeveral other debates, this queſtion was ſtarted by Margaret Ferguſon, 
How far the back-bond or declaration of truſt, granted by Baird the aſ⸗ 
ſigny to Knockdolian his cedent, could be effectual againſt Margaret Fer- 
guſon, a ſingular ſucceſſor by tranſlation from Baird, and who ſtands in- 
teft upon this tranſlation in G/enzig, the original debtor's lands. 

It was pled for Margaret Ferguſon That Baird having diſponed the 
foreſaid annualrent to her, no back-bond of h:s can affect her, a bona fide 
{ſingular ſucceſſor, for an onerous cauſe, ſtanding infeft, And that, 
1. From the nature of the thing. 2. rom the particular conſtitution of 
our law requiring regiſtration. 

As to the Firſt: It was urged as a principle, That an aſſignation to a 
precept of ſaſine tranſmits to the aſſigny all the right that was in the ce- 
dent; ſo that there remains nothing in his perſon, more than the precept 
had been directly granted by the proprietor to the aſſigny: whence it was 
concluded, that a back-bond granted by the cedent (which in its nature 
is meerly a perſonal right) may indeed create a good action againſt him- 
ſelf, but can never affect a right that is no longer in his perſon. A back- 
bond by an aſſigny to a perſonal bond will indeed affect his ſingular ſuc- 
ceſſor; becauſe an aſſignation to a perſonal bond does not denude the 
cedent of the jus crediti, but is only of the nature of a procuratory giving 
power of exaction. And tho', where there is no back-bond, the fame 
is irrevocable, as being in rem ſuam, yet {till the jus crediti remains with 
the cedent; and all exceptions go againſt the aſſigny, tho* by our cuſtom 
there are ſome reſtrictions as to the probation. But, where a back-bond 
is granted, the aſſignation becomes of the nature of a fimple revocable 
mandate: So that betwixt an aſſignation to a perſonal bond and a precept 
of ſaſine, there is this difference, that, in the one caſe, an aſſignation is 
only a procuratory without any conveyance ; in the other, an aſſignation 
makes a compleat conveyance from one to another : and thence it is that 
a perſonal bond will afte&t the aſſigny in the one caſe, and not in the 
other. 

As to the Second ground : It was pled, That the deſign of the regiſters 
being to ſecure ſingular ſucceſſors by infeftment, it is a general rule, 
that ſingular ſuccceſſors by infeftment, muſt be ſecure againſt all latent 
private rights whatever ; and therefore it was concluded, were this back- 
bond in its nature otherwiſe good againſt ſingular ſucceſſors, it could 
have no place againſt Margaret Ferguſon now ſtanding infeft, upon the 
faith of the regiſters. 

To the firſt, anſwered : That it is granted, back-bonds purely perſon- 
al, the deſign of which is ſimply to create a perſonal obligation upon 
the granter, and which do not affect or qualify any right in his per- 
ſon, are indeed not good againſt ſingular ſucceſſors ; but fince back-bonds 
for the moſt part are deſigned to qualify or affect the right, as it is in 
the granter of the back-bond, they muſt be good againſt ſingular ſuc- 
ceſſors; for, if the right itſelf be once qualified or affected, it muſt conti- 
nue to be in whatever perſon exiſting. Thus, in the preſent caſe, ſince 
Baird's back-bond does not only import an obligation to denude, but is a 
declaration, that he had not the abſolute right of the heritable bond in 
his perſon, but only qualificate as truſtee for a certain effect, viz. to lead 
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an adjudication, the back- bond muſt in its nature affect the right in whom- 


ever placed; becauſe Baird could convey the right in no other ſhape than 
he himſelf had it. And fo the*diſtinftion made betwixt an aſſignation 
of a precept, and a perſonal bond, were it even true, falls to the ground 
without eifect. But, in the next place, there is no manner of foundation 
for the diſtinction ; an aſſignation to a precept of ſaſine is no more but a 
ſubſtitution in the right for granting and receiving the infeftment, and 
tranſmits no more in the caſe of an heritable bond bearing procuratory 
and precept, than another aſſignation does in the caſe of an ordinary 


moveable boad, bearing no ſuch precept. One thing is clear, that the 


precept which is an acceſſory can be conveyed in no other manner than 
the perſonal obligation itſeif; and if an aſſignation to the perſonal obliga- 
tion in the heritable bond be only a procuratory, it is compatible, that 
any of its acceſſories ſhould be torn from it, and conveyed to any other 
rſon than who has the perſonal right. | | 
Anſwered to the ſecond point: That our law makes a great difference 
betwixt the abſolute property of lands, and a qualified right iz lands for 
{ecurity of debt. See Stair, lib. 2. t. 3. H 22. in med, The firſt of theſe 
being in its nature a perpetual right and a proper ſubject for commerce, 
has the abſolute protection of the law, ſo as no ſeparate latent deed can 
be good againſt it. But as for a right in ſccurity, it being in its deſign 
only temporary, without any view to paſs from hand to hand, it has no 
{pecial privileze indulged to it by the law: and thercfore, even after in- 
teftment is qualified by back-bonds, extinguiſhed by diſcharges, and in- 
tromiſſion with the rents of the ſubject given in ſecurity, equally as where 
there is no infeftment; which holds equally in infeftments of annualrent, 


adjudications, and all of that ſort. But, 2do, Whatever might be pled, 


if Margaret Ferguſon had purchaſed bona fide from Baird after infeft- 
ment, the caſe here is quite otherwiſe, where Baird was never infeft but 
had only a perſonal aſſignation. It is certain, from the nature of the 
thing, there is nothing to hinder even him who ſtands infeft in an abſo- 
lute right to qualify it by a back-bond ; the reaſon then why irredecmable 
rights clad with infeftment cannot be ſo qualified, muſt be drawn from 
the particular diſpoſition of our law concerning the publication of infeft- 
ments by regiſtration: our law has prudently introduced the regiſtrating 
of infeftments, for the ſecurity of purchaſers ; and of conſequence, that in- 
feftments ſhould not be affected with any thing, but what enters into the 
ſaſine and warrants thereof; when one therefore purchaſes upon the faith 
of a regiſtrate infeftment, there is good ground to plead, that he ought 


to be {ecure upon the footing of the infeftment as it ſtood recorded; but 


this will not apply to Margaret Ferguſon's caſe, becauſe ſhe did not pur- 
chaſe upon the faith of the regiſters, but contracted with one not infeft, 
upon his faith, and therefore muſt lie open to his deeds. And there is 
no hardſhip here, where theremedy is ſo eaſy; for ſhe had no more to do, 
but to infeft firſt her author, and afterwards herſelf; and then ſhe would 
have contracted upon the faith of the regiſter, and ſo been ſecure. 371, 
Margaret Ferguſon is none of the bona fide onerous purchaſers, that the 
law has taken under its particular protection; for ſhe did not abſolutely 
purchaſe this heritable bond, nor with ready money, but took a right there- 
to only in ſecurity of a debt owing her. Now, beſides the favour of com- 


* O . * 
merce, which has not ſo much place in the purchaſes of creditors, there 


is this conſideration, that at preſent, if Margaret Ferguſon be obliged to 


| ſuccumb, 
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ſuccumb, ſhe is in no worſe ſtate, than if the tranſlation to her had not 
been made; whereas, had the paid money for it, her caſe had been 
that of one Certans de damno evitando, 

Replied to the objection, That Margaret Ferguſon purchaſed only a 
perſonal right, without infefting her author: It can make no difference, 
that ſhe took infeftment directly herſelf without infefting her author; for 
ſince the principle is, that back-bonds do not qualify infeftments, tho? ſhe 
purchaſed what might truly be a qualified right, yet, ſo ſoon as the took 
infeftment, no matter whether in her author's name, or her own, the 
right behoved to become thereby abſolute. And, were this otherwiſe, 
there could be no conveyance of land-rights without every ſucceſſor being 
infeft ; which yet are very frequent; for, if it ſhould happen in the 
longeſt ſeries, that any one diſponer was not infeft, this would lay an 
embargo upon the ſubjects, and effectually exeem it from commerce for 
the courſe of the long preſcription ; no body being ſure that the right 
was not extinguiſhed in the perſon of him that was never infeft, ſo as not 
to be capable thereafter of being conveyed. And in this view perhaps 
there would not be found many ſecure purchaſes in Scorland, which there- 
fore would draw the regiſters to have a very limited effect. 

« The Lords found, That the back-bond granted by William Baird to 

« Kuockdolian, was not effectual in prejudice of the faid Margare: 
« Ferguſon her infeftment, ſhe being a bona fide purchaſer for 


« an equivalent onerous cauſe; and therefore preferred the faid 
« Margaret Ferguſon.” 


Ne CLII. December 2. 1715. 
ASHURT, and his Factor, Supplicants. 


SHURT, and his Factor, having offered a petition to the Lords, 
ſhewing, that he had raiſed horning, containing arreſtment, againſt 
one Congalton his debtor ; which Congalton is engaged in the preſent Re- 
bellion, as are alſo ſeveral of his debtors, at the leaſt, ſeverals of the ſaids 
debtors have their reſidence be-north Forth, in the {hires which are now 
in the power of the Rebels, to which there is no zuus acceſſus to arreſt in 
their hands, or cite them in forthcomings thereupon ; and therefore de- 
ſiring eſpecial warrant to arreſt at the croſs of Edinburgh, as being com- 
munis patria, and neareſt to Fife, which, and the more northern counties, 
are in the enemies yore and likewiſe warrant to arreſt at the pier and 
ſhore of Leith, and that citations in the forthcoming might proceed in 
the ſame manner; as alſo deſired, that the Lords would declare, that the 
ſaid arreſtments and citations ſhould be as effectual as if the ſame had been 
perſonal, or at the parties dwelling-houſes. 
There being no contradiction, the Lords did conſider and reaſoned upon 
the bill the more fully: and it was obſerved, that the only law allowing 
citations againſt parties within Scotland, otherwiſe than perſonally, or at 
the party's dwelling-houſe, is the 66th act Parl. 11. James VI. which 
provides, that all warnings or executions in the King's caules, ubi non 
patet tutus acceſſus, be made at the market-croſs of the head burghs of 
the next ſhires, which can be no preparative in this caſe; as alſo, that, 
if this were granted, the like would be demanded in the caſe of hornings, 


inhibitions, 
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inhibitions, adjudications, and all other diligences, ſome of which have 
penal conſequences ; and further, that perions in whoſe hands arreſtments 
were craved might pay bona fide, without having the means afforded to 
know of any ſuch diligence. But, on the other hand, it was argued, 
that the Lords had been in uſe to allow citations againſt parties at the ad- 
jacent market-croſſes where there was not 7:7 accejſus, and likewiſe in 
caſe the parties to be cited were vagrant perſons, having no certain domi- 
cile; as was lately done in the cafe of Rob- Roy, upon which ſeveral dili- 
gences, real and perſonal, have proceeded ; which the Lords were ſuffi- 
ciently authoriſed to do by the inſtitution of the College of Juſtice, where- 
by the Lords were commanded to conclude upon rules and ſtatutes to be 
kept in their order of proceeding. And, as to the inconveniency to the 
parties in whoſe hands the arreſtments might be made, and forthcomings 
raiſed thereupon, the Lords were not at preſent to determine how far the 
bonus fides of ſuch debtors might operate their exoneration ; that would be 
competent to be pled in the actions and diligences to follow. At preſent, 
the Lords were only to authoriſe arreſtments to be uſed, and forthco- 
mings raiſed in the manner deſired, to the eflect that the uſer of ſuch ar- 
reſtments might have the preference to co-creditors uſing poſterior dili- 
cence, ſo long as the ſubject arreſted was in medio; but they were noways to 
determine upon the defences that * be competent to the debtor in caſe 
of payment bona fide, or any other defence. Neither did any of the Lords 
incline to declare what ſhould be the effect of ſuch diligence, but only to 
give ſpecial warrant for the uſing of the ſame. And it was thought more 
ſafe and reaſonable to grant arreſtment than any other diligence, becauſe 
the effect of the arreſtment was only to ſtop payment to the common debtor; 
and that the arreſter might be put in his place by the forthcoming. 
There might indeed be greater queſtions in the caſe of horning, where 
the effect is penal, if denunciation follow; yet, even in that caſe, denun- 
ciations are oft-times allowed to be a ground of caption, when no eſcheat 
or other penal caſuality follows upon it. 
_ *© The Lords allowed arreſtment and citation on forthcomings to proceed 
« as deſired; the petitioner firſt condeſcending upon the perſon in 
% whoſe hands he deſired arreſtments to be laid, that the Lords might 
be ſatisfied, by ſufficient documents or their proper knowledge, that 
* theſe perſons did reſide in ſhires, to which there was not 71s ac- 
& ceſſiu.“ 


N»?CLIIL. December 13. 1715. 


X 
againſt 
X 


IWoman-IW itneſß. 


JA purſues Smith for damage, for not putting her in poſſeſſion 
of a houſe conform to agreement. In which proceſs a woman- 
witneſs was offered to be adduced for proving the agreement; which 
woman had been allowed to be examined by — interlocutors: but, 


upon a reclaiming bill, a hearing was allowed; in which it was alledged, 
that 


1 
that women are not admitted to be witnefles in civil matters by the 
law and practice of Scotland, and eſpecially the ſecond Statvie King 
Robert I. ch. 34. 

It was a ,,i!i That the Statute of Robert 1. was in deſuetude in 
ſeveral particulars, eſpecially with relation to women-witneſſes, who are in 
many caſes received; and generally the Statute of Robert I. has its rite 
from the canon law; as in that clauſe, 'I hat laicks are not admitted 
witneſſes againſt clerks ; and the canon law has not the fame author:- 
ty now. as at that time. And here, 2%, There is a ſpeciality in the 
preſent caſe concerning the ſetting of a tenement within a burgh, in as 
far as it is known, that the taking or ſetting of tenements within burghs 
are generally by women, who are belt acquainted with the convenien- 
cies requiſite for lodging of families. 3770, It is univerſal practice to ad- 
mit women- witneſſes for proving the conditions of ſetting of houſes in 
Eiiiturgh; which common cuſtom was ground ſufficient for the purſuer 
to rely upon the bargain made in preſence of a man and a woman of 
good faith, in which alſo earneſt was interpoſed, which is a plain mat- 
ter of fact. 

It was replied The Statute of King Robert is very plain, and is the 
rule obſerved in all the other caſes therein mentioned, except ia the 
laſt article thereof concerning laicks and clerks. It is true, that the ge- 
neral rule concerning women-witnefles has by cuſtom admitted ſeveral 
exceptions ; but all theſe are in caſes where the nature of the thing falls 
moſt properly under the cognition of women, or where there is no op- 
portunity to have choice of witneſſes. But, to admit witnefles in the 
caſe of a pation, where the party had it in their power to adhibit writ 
or choiſe of witneſſes, were wholly to enervate the rule; for the ſpeciality 
offered is of no weight, becauſe, albeit women be very often and fitly 
employed in contracts of location of tenement within burgh, which are as 
binding when made by women as men ; yet it muſt be habilely proven, 
that there was a ſet or contract of location entered into, when the ſame 
is alledged to be made by women, as when made by men. And if the 

Aion had been made betwixt two men, then doubtleſs the probation of 

Aion muſt have been by writ or habile witneſſes, which are not the 
leſs neceſlary, if the pation was made by or with a woman. And, as to 
the cuſtom of the Bailie-court, it was neither inſtructed that there was ſuch 
a cuſtom, nor is it relevant, if it were inſtructed ; and the Lords could not 
properly admit it to probation that there is ſuch a cuſtom, nor ouxht 
the Lords deciſions to be influenced by ſuch cuſtom without foundation of 
law, if it were proven. ; 

« The Lords found a woman-witnels not habile to prove the ſet of a 

ce tenement within burgh.“ 


N* CLIV. December 13. 1715. 
IWoman-IWitneſs. 


M* JAMES MUIRHEAD and his ſpouſe, againſt Iſolel Reid and 
her huſband, for accompt of brandy and other neceſlaries furniſhed 
out of the purſuer's ſhop, which was offered to be proven by women-wit- 
neſſes, who, the defeuder alledged, were not habile by the Statute of 
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King Robert I. and conſtant practice, conform to which the opinions of my 
Lord Stair, my Lord Dirleton, Sir James Stewart, and all other lawyers, 
agree; and fo it was expreſsly found, 21ſt Fuly 1675, Wilkie contra Mori- 
ſam, tho' the point to be proven was a demeſtick affair, viz. the lend- 
ins of a bed by a mother, to a daughter-in-law living under the ſame 
roof, | 

It was anſwered for the purſuer: The rule is acknowledged, which is 
ſornded both on law, on the opinion of all authors cited, and all other 
lawyers; but that rule hath many exceptions, eſpecially where the point 
o be proven is ſuch as falls moſt properly under the cognition of wo- 
men, as a woman's bringing forth a living child, or where ex natura ne- 
291i there is penuria teſtium, and where the few witneſſes that can be had are 
only women-witaclies, which is the preſent caſe : for here the particulars 
libeiled were furniſhed out of a ſhop kept by the purſuer's wife, in 
which there were no men-apprentices, nor other men adhibited to any 
buſineſs in the ſhop, but only the women in the houte where the ſhop 
was kept; and ſuch perſons as dealt with the puriuer's wife, feeing no 
man preſent, and buying in the ordinary way, without ready money, 
muſt be underſtood to ſubmit to ſuch a manner of probation as poſſibly 
could be had. And, as to the deciſion, it is ſingle; and ſince that time wo- 
men have been generally received, where there was no place for choice 
of witneſles. 


Ihe Lords repelled the objection againſt the women-witneſſes.“ 


Ne CLV. "I | January 6. 1716. 


Mr. EDWARD PEARSON 
againſt 
JAMES MAX V EL. 


Summar Diligence againſt Strangers. 


MX. EDWARD PEARSON being arreſted in the Tolbooth 

of Edinburgh, on a caption raiſed upon an accepted bill of exchange, 
he offered a bill of ſuſpenſion on ſufficient caution, which was pailed ; but 
thereafter offered a new bill upon juratory caution, and with it a petition 
to the Lords, deſiring the reaſons to be re-conſidered, whereof the chief rea- 
{on was, that he was impriſoned by the Government upon ſuſpicion of diſ- 
oticction ; and having cleared himſelf of that ſuſpicion, he could not be 
detained by virtue of any arreſtment upon a caption for civil debt, but 
ought, ante omnia, to be put into the ſame ſtate of liberty he was in when 
icized by the Government, and this was the ordinary practice of the Privy 
Council of Scotland, who never ſuffered any priſoner of State to be detain- 
ed for civil debt, which was more neceſſary in the petitioner's caſe, be- 
cauſe he was a ſtranger, having his reſidence in Ireland, and in no con- 
dition or capacity to find caution in Scorlard, and therefore his ſuſpenſion 
ouzht to be paſſed on ſuch caution as he can find. 

It was anſwered : There is no need in this caſe to conſider the general 
point, how far a priſoner of State may be arreſted for civil debt ; becauſe 
the defender is in a ſpecial caſe, in as far as being a ſtranger having no e- 
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ſtate or reſidence in Scotland, and yet having accepted a bill, payable at 
Dumfries in Scotland, if he be ſet at liberty without ſufficient caution, the 
{um would be loſt to the charger ; and albeit, by the common courſe of 
diligence, parties are at liberty till caption be raiſed on bonds, bills or de- 
creets, yet in ſpecial caſes, where parties are lurking, or are ſtrangers, the 
Lords are ſometimes in uſe to give warrant to ſecure ſuch parties, for pre- 
ſerving the jult intereſt of lawful creditors, unleſs they find caution judica- 
rum ſolvi. And no caſe can be found more favourable than this, the bill 
being accepted payable in Scotland, and the party a ſtranger, ready to 
withdraw his perſon long after the term of payment of the bill, and ulti- 
mate diligence upon it. 

The Lords adhered to their former interlocutor allowing ſuſpenſion to 

be expede on ſufficient caution only. 


No CLVI. June 8. 1716. 


T0 1 L zAaAMS 
againſt 
The Repreſentatives of TAM ES ADAMS ON. 
L itucſſes to a Subſcription muſt know the Subſcriber. 


ANET HANDYSIDE having diſponed certain tenements in E- 

dinburgh to John Ill aller, he purſues improbation, reduction and decla- 
rator of extinction of certain adjudications, to which the relicts and repre- 
ſentatives of James Alamſon have right. For whom it was alledged, That 
the purſuer's title being a diſpoſition from Faner Handyſide, was null, be- 
cauſe, by the th act, Parl. 1681, it is provided, That no witneſs ſhall 
ſubſcribe as witneſs to any party's ſubſcription, unleſs he then knew that 
party. Ira eſt, the witneſſes to Janet Haudyſidè's diſpoſition did not know 
her to be the perſon deſigned in the diſpoſition, and never ſaw her before 
or after; upgn which alledgeance the two ſubſcribing witneſſes being ex- 
amined, one depones he never ſaw the ſubſcriber of the diſpoſition be- 
fore, nor knew that there was ſuch a perſon till the neighbours in Ha- 
ſtic's cloſe declared to the deponent, that ſhe was the daughter of John 
Han.lyſi le merchant in Ediaburgh, and at her ſubſcribing, the faid Janet 
declared to the deponent and two of her neighbours then preſent, that ſhe 
was the daughter of the faid John Handyſide, upon the faith whereof the 
deponent ſubſcribed as witneſs. The other inſtrumentary witneſs, who 
was alſo writer, deponed conform, except that he remembers there was 
only one woman preſent when Janet Handyſide declared who ſhe was. 

The defender alledged: That it is proven by theſe depoſitions, that 
the ſubicriber of the diſpoſition was altogether unknown to the witneſſes ; 
and that the deſign of the law being for preventing any perſon to perſon- 
ate another, which could not be effectually prevented, unleſs the witneſſes 
had proper knowledge cf the ſubſcriber, and that they were witneſſes to 
the perſon deſigned in the writing. And here the diſpoſition was fra- 
med by no warrant from the diſponer, who did indeed own at ſubſcribing, 
that ſhe was the perſon deſigned in the writ ; but that was no warrant 
to the witneſſes, becaule, if a party were to perſonate another, no = 
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could be done; but the law requires knowledge in the witneſſes them- 
lelves, that the ſubſcriber is the true perſon deſigned in the writ. | 
It was anſwered: That the law does require indeed, that no witneſs 
ſhall Gn, unleſs he then know the party; but the knowledge requiſite is 
only upon credible information, which the witneſſes had in this caſe; for 
the neizhbourhood told them, that Janet Handyſrde was the daughter of 
Jol Handy/ide, and that ſhe dwelt in that place where the writ was ſign- 
ed; and then the witneſſes coming to the houſe, the owned herfcif to be 
the- perſon in the preſence of one or two more, which perſons preſent 
could not be ſuſpected to be accomplices in a fraud, ſeeing they were to 
act no part in the matter, but mcerly by-ſtanders; and where there is any 
contrivance, no perſon is privy to it, except thoſe who are neceſſary to 
carry on the delſigu, and probable information is by act of Sederunt, 20th 
J 1688, concetuing nottars, declared to be ſufficient knowledge of the 
party for whom they are to ſubſcribe, that the ſame be atteſted by thoſe 
who ſublcribe as witneſſes to the nottar's ſubſcription, or by other.credible 
perſons, and more certain knowledge is requiſite in a nottar who ſubſcribes 
for the party than in witneſſes; and tho? a nottar has a public office and 
thereby is obliged to ſerve his employers in that office, yet he is not 
bound to ſign for any party of whom he has not ſuch a knowledge as the 
law requires, which muſt always be more than is required in witneſſes ; 
and here there was no queſtion of the reality of the true party's ſubſcri- 
ption, which is otherwiſe ſufficiently aſtructed. | 
« The Lords found, That the witneſſes had ſuch credible information, 
that the ſubſcriber was the true perſon deſigned in the writ, that 

« they might lawfully ſign as witneſſes to a ſuoſcription, and re- 

e pelled the nullity. | 


— 


Ne CLVII. | | July 6. 1716. 

The Creditors of the Viſcount of KILSTTH 
againſt | 

The Tenants of the Eſtate of KI L ST T H. 


HE Viſcount of Kilfyth, who is lately attainted by the houfe of 
Lords, having many creditors real'and perſonal, who have done di- 
ligence by arreſtments and other proceſſes for affecting the rents; and the 
tenants having preſented a ſuſpenſion of multiple-poinding, the creditors 
applied to the Lords, repreſenting, that it was neceſſary for their ſecurity 
that the eſtate ſhould be ſequeſtrate, as is uſual in the caſe of competition 
of creditors. 

The tenants having founded upon the late act of Parliament, allowing 
their poſſeſſions to be continued two years, without payment of any rent; 
and a hearing in preſentia being allowed, it was alledged for the tenants, 
That, by an act 2. Georg. I. it is provided, that all and every tenant or 
tenants in Scotland, who ſhall continue peaceable and in dutiful allegiance 
to his Majeſty, his heirs and ſucceſſors, bruiking or occupying any lands, 
mills, woods, fiſhings or tenements, as tenant or tenants, tackſman or 
tackſmen, from and under any ſuch offender, ſhall, and are hereby or- 
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dained to bruĩk and occupy all and every ſuch lands, mines, mills, woods, ſiſh- 
ings and tenements, for the ſpace of two years or crops, to be accounted 
from and after ſuch attainder, freely, without payment of any rent, du- 
ty or ſervice, for the ſaid two years or crops. By virtue of which act and 
clauſe, the tenants of Kilſyrh, who have continued dutiful according to 
their allegiance, are intitled to continue their poſſeſſions for the ſpace of 
two years, freely, without the payment of any rent: and to ſequeſtrate 
their eſtate, were to deprive them of the benefit of that act. 

It was anſwered for the creditors: That the ſame act contained an- 
other clauſe ſaving their rights, in theſe words: ** And becauſe it is hard, 
that any creditor, remaining in peaceable and dutiful allegiance to his 
« Majeſty, his heirs and ſucceſſors, ſhould ſuffer by the rebellion of his 
« debtor, be it therefore further enacted, by authority foreſaid, That no 
*« conviction or attainder, on account of the high treaſon or treaſons a- 
<« bove mentioned, ſhall hurt or exclude the diligence of any ſuch credi- 
tor remaining peaceable and dutiful, for ſecurity or payment of any 
true, juſt or lawful debt, contracted before the commitlſion of any of 
the foreſaid crimes.” By which the intereſts of juſt and lawful credi- 
tors are ſalved as fully and effectually as no ſuch proviſion had been 
made in favours of tenants: ſo that, whatever the tenants can plead up- 
on the clauſe in their favours, the creditors anſwer wr the falvo in fa- 
vours of juſt and lawful creditors. So the true queſtion. will be, Whe- 
ther, by the above mentioned clauſe, the tenants have preference to cre- 
ditors, ſo as the creditors come only to affect the rents and property of 
forfeited eſtates after two years; or if the creditors mult firſt be ſatisfied, 
and the benefit intended to the tenants be only effectual after the payment 
of juſt and lawful debts, preferable to the fiſk. | 

For the creditors, it is a/ledged : That they are preferable, becauſe of 
the expreſs words of the act, That no words of the attainder ſhall hurt 
* or exclude their rights and diligences.” 24, What was intended by the 
Legiſlature being a bounty to the tenants, that bounty muſt in reaſon be 
judged to be exerciſed out of that fund which fell to the Crown by the 
attainder, and noways at the expence of the creditors; more eſpecially 
conſidering that ſome forfeited eſtates will not be found ſufficient to anſwer 
all the debts: and in this particular caſe many debts real and perſonal 
have already appeared. And it is indeed queſtionable, whether the for- 
feited eſtate will be able to diſcharge the whole; ſo that eventually, what 
ſhould be retained by the tenants muſt be taken off the juſt and lawful 
creditors. The law was indeed intended for encouragement to tenants, 
that they might remain dutiful, and not be drawn away by their maſters. 
But the ſame motive operates as forcibly in favours of creditors, that they 
might remain in their duty: and indeed more forcibly ; becauſe the te- 
nants are in /ucro captando, and the-creditors in damno vitando, and therefore 
in dubio always more favourable. 

For further clearing the grounds inſiſted on in behalf of the creditors, 
it is to be obſerved, That, by the laws of Scotland before the ſaid late act, 
all juſt and lawful creditors real or perſonal were intitled to affect forfeited 
eſtates preferable to the fiſk, by virtue of an act of the meeting of eſtates, 
which had a moſt full and ſovereign authority, and alſo by an act of the 
Parliament 1690, in purſuance of an article of the grievances, and ac- 
cordingly all lawful creditors have obtained preference to the crown ever 

ſince the Revolution. | | 
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It was further and ſeparately alledged: That real rights, ſuch as wad- 
lets and infeftments of annualrent, and arreſtments uſed prior to the at- 
tainder upon perſonal debts, do really affect the eſtate and rents thereof. 
The arreſtmenis indeed take only place for bygones, and the current term's 
rent; but the real debts do affect the eſtates preferable to the perſons at- 
tainted, who in effect could not be ſaid to have any real eſtate, until theſe 
debts were diſcharged, at leaſt the annualrents thereof bygone, and in 
time coming; for heritable bonds do in common {tile contain a clauſe. 
aſſigning the rents for payment of annualrents bygone and in time co- 
ming, for which the ground may be poinded by virtue of the infeftments 
following thereupon. Likewiſe the forfeited eſtates are liable to miniſters 
ſtipends, feu-duty and ceſs, all preferable to the forfeited perſon's right; 
and for payment of all which, and for the due management of the eſtate, 
keeping up and repairing tenants houſes, a ſequeſtration is neceſſary; and 
there are ſeveral heritable rights of a conſiderable value over the whole 
eſtate produced. | | | | 

And, /aſily, By preferring the creditors, it is not meant, that the te- 
nants ſhall be for ever excluded; for it often happens, in competitions of ſeve- 
ral perſons or creditors having -right to the fame ſubject, that the perſon 
poſtponed comes in place of the creditor preferred, and thereby obtains the 
full effect of his claim in the ſecond place, if the ſubject be ſufficient to 
anſwer both; and therefore how ſoon the preferable creditors are paid by 
the rents of the eſtate, the bounty intended for the tenants will take place, 
and they will have the claim of intereſt during the time that they are ex- 
cluded, and alſo to retain their poſſeſſions, they paying their rents to the 
ſequeſtrator in the interim. | 

To all which, it was duplied for the tenants: That, by the tenor and 
ſtile of the clauſe in their favours, they are intitled to continue in their 
poſſeſſions freely, without payment of any rent or duty, which does ope- 
rate to them a full diſcharge and exoneration of their rents, which ex- 
cludes all queſtions of preference; for the creditors cannot conteſt their poſ- 
ſeſſions, which, without this act, is ſecured to them by the law, either 
by their tacks or tacit relocation; and being diſcharged of their rents, 
there is not a ſubject of competition with them, but the value of the for- 
feited eſtate is ſo far diminiſhed ; and then the fubſequent clauſe provides 
amply for the creditors, and that all their juſt and lawful debts ſhall take 
place preferable to the fiſk. ad, The creditors have no cauſe to com- 
plain, becauſe they have great benefit by this act, as well as the tenants, 
in as far as, before the ſaid act, the creditors had no preferance upon for- 
feited eſtates by virtue of the acts of the Parliament of Scotland, or meet- 
ing of the eſtates, in reſpect of the treaſon- act mo Anne, by which it 
is enacted, That, aſter the firſt of July 1709, all perſons convicted of high 
treaſon, or miſpriſion of high treaſon, ſhall be ſubject and liable to the 
{ame corruption of blood, pains, penalties and forfeitures, as perſons con- 
victed or attainted of high treaſon, or miſpriſion of high treaſon in Erg- 
land. By the tenor of which act, and clauſe foreſaid, the laws concerning 
treaſon that were then in force in England, are extended to take place in 
Scotland, whereby all the former laws in Scotland did ceaſe, and become 
void, and conſequently nothing can be founded now on the former laws 

of Scotland on this ſubject: And if the creditors were to inſiſt on any pre- 
ference, they muſt found on the laws that are or were in force in Eng- 
land., which will not afford the preference demanded. 3rio, Even by the laws 

| of 


1 


of Scotland, there have been many debates raiſcd as to the interpretation 
and meaning of the laws in favours of creditors ; and at beſt, there are 
certainly many ambiguities in the law of Scotland, and eſpecially the act 
1690, upon that ſubject ; andthe creditors have a great benefit and advan- 
tage by the ſaid laſt act of the Parliament of Great-Britain, which pro- 
vides amply for all juſt and lawful creditors before the commiſſion of the 
crime, which benefit is more than ſufficient to compenſe any ſmall in- 
convenience diſcharging the tenants of their two years rents; and it has 
not been pretended, nor can be, but that, ſuppoſing the creditors were, 
before the laſt act, excluded by attainder or conviction ; ſo that the pro- 
viſions made for them were to he founded on the claufe of the laſt act in 
their favours, in that caſe the tenants would have the full effect of the be- 
nefit intended for them by the ſaid laſt act. 4, Whatever was the law 
before, the intention of the Legiſlature being clearly expreſſed, ought to 
take effect; or, if there were any ambiguity, the law is to be ſo interpre- 
ted, that both clauſes may conſiſt together; which can be moſt natu- 
rally and eaſily done, by allowing the tenants the bounty intended for 
them in the firſt place; and the ſuſpenſion -of payment to creditors for two 
years, is but a ſinall thing to them, becauſe the fund will be undoubted- 
ly ſufficient for both, and a ſhort ſuſpenſion of payment is of ſmall, if of 
any conſideration to them, and de minimis non curat Pretor : whereas, on 
the other hand, if the tenants be poſtponed, their rents being ſmall, the 
ſuſpenſion till all the debts be paid will evacuate the benefit of that act to 
them; for the creditors cannot be paid off for many years, and the preſent 
tenauts can never hope to live ſo long as to reap the benefit intended for 
them ; and if the law were to be interpreted as the creditors plead, ſome 
tenants might come ſooner, and ſome later, to have the advantage ac- 
claimed ; but in no caſe could they have the preſent benefit, as was clear- 
ly intended, and is fully expreſled, in as far as the act provides, that 
the faid two years ſhall be accounted from and after the attainder; which 
in no caſe would take effect, becauſe there is not any perſon forfeited who 
has not ſome debt real or perſonal. 

It was zriplied for the creditors: That albeit the act does provide, 
that the tenants ſhall poſſeſs freely, without payment of rent, yet that is 
to be interpreted in a conſiſtency with the proviſion in favours of the cre- 
ditors, viz. that they are not to ſuffer by the rebellion of their debtors, 
and that the attainder ſhall not hurt them, and if they be poſtponed for 
two years, they do ſuffer and are hurt by the attainder, which was not in- 
tended, and poſſibly ſome of them might be wholly excluded by the 
courſe of theſe two years; for it is impoſſible to know whether ſome of 
them may not be totally excluded till the extent of the debts and of the 
rebel's eſtate be compared and conſidered; but, however, they do ſuffer by 
the ſuſpenſion, nam qui cito dat bis dat, contrary to the words and jntenti- 
on of the act. 249, Whereas it is pretended, that the laws of Scorland 
have ceaſed by the treaſon- act mo Anne, that the creditors expreſsly 
deny; for the clauſe founded on, whereby all perſons attainted in Scor- 
land ſhall be ſubject to the ſame corruption of blood, penalties, or 
forfeitures, as perſons attainted in Eng/and, does only concern the pu- 
niſhment of the perſons forfe'ted: for that a& being made to render the 
Union more compleat , does only concern the puniſhment of the perſons 
attainted, but makes no alteration of the law of Scotland concerning the 
intereſt of creditors in forfeited eſtates. I/lud non ag:batur, to conſider -_ 
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far creditors in Sotland had or had not an intereſt in theſe forfeitures ; but 
the act was made in proſecution of the Union, whereby it was provided, 
that the public laws concerning crimes might be the ſame in both king- 
doms ; but otherwiſe it is provided, that the laws of Stand ſhall conti- 
nue and not be altered, but for the evident utility of the ſubjects of Scot- 
land: and if the creditors had a more ample ſecurity for their debts upon 
forfeited eſtates in Scotland than in England, it was not intended by the 
Legiſlature to diminiſh that intereſt or ſecurity : that point was not under 
their conſideration ; and certainly it would be a molt plain and evident 
prejudice to the ſubjects of Scorland, which is never to be preſumed, un- 
leſs the words of the law were ſo plain and poſitive as could not admit of 
any other ſenſe or interpretation, which cannot be alledged in this caſe ; 
on the contrary, the creditors in Scotland, who were ſtrangers to the laws 
of England in this point, have reſted ſecure and depended upon the bene- 
| fit of the law of Scotland in favours of all juſt and lawful creditors real and 
perſonal. 240, Even by the laws of Erg/and (as the creditors do under- 
ſtand them) real creditors are ſecured, and alſo perſonal creditors who 
have done diligence to affect the rebel's eſtate before actual attainder, in 
as far as the 26th act Henrici VIII. and the 5th and 6th act Edwardi I. 
and the iſt and 2d aq of Philip and Mary, contain clauſes, ſaving to e- 
very perſon or perſons, their heirs and ſucceſſors (other than the offenders, 
their heirs and ſucceſſors, or ſuch perion or perſons as claim to any of 
their uſes) all ſuch right, title, intereſts, poſſeſſions, leaſes, rents, rever- 
ſions, offices, which they, or any of them, ſhall have at the day of com- 
mitting ſuch treaſons, or at any time afore, in as large and ample manner, 
as if theſe acts had never been made; by which ſaving clauſe, all real 
creditors are undoubtedly ſecure by the law of England. The creditors 
have no doubt that all perſonal debts are alſo fecure by the ſtanding laws 
of Scotland; but even the intereſts of real creditors are ſufficient to obtain 
the preſent demand of ſequeſtration, becauſe real creditors being ſe- 
cure by the laws of both nations, their debts are preferable to the claim 
of the tenants, and therefore a ſequeſtration is neceſſary ante omnia; for, 
as has been already ſaid, the intereſts of real creditors were preferable up- 
on the ſubject to the rebels themſelves. 37io, The creditors did apply 
for ſequeſtration before the attainder, which was pendent till the iſt of 
Fuly inſtant, and the creditors did apply for a ſequeſtration long before 
that time; and the ſequeſtration was only ſtopped by the application of 
the creditors, who ought not to be prejudged by any impediment ariſing 
from the oppoſition of the tenants ; as to whom, the caſe is to be conſider- 
ed and judged as it was at the time of the creditors application, and 
then the tenants muſt not be conſidered as having the benefit of the 
act ariſing from the attainder ; but the caſe is to be conſidered, as if the 
cſtate had been ſequeſtrated upon the firſt application, and then the 
tenantz mult come in and debate in the competition, and claim prefer- 
ence for the rents as in the ſequeſtrator's hands, which they can ne- 

ver obtain till the debts be diſcharged. 
ztio, The Lords will obſerve, that the ſame act makes as ample provi- 
non in favours of ſuperiors and vaſſals, that, in the caſe of an attainder 
of a vaſlal holding of a ſubject- ſuperior, the property ſhall be conſolidate 
with the ſuperiority. And, in like manner, in caſe of the attainder of a 
ſuperior, the vaſſal holding of that ſuperior attainted ſhall hold of the 
Crown: which proviſions are as ample in favours of vaſlals and ſuperiors, 
| as 
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as the other clauſe is in favours of the tenants of perſons attainted; and 
which proviſions in favours of ſuperiors and vaſſals, if conſidered without 
the ſaving clauſe in favours of creditors, would for ever exclude the cre- 
ditors of the perſons attainted ; for if the property of vaſſals attainted be 
conſolidate with the ſuperiority without the burden of debts, there ſhould 
be.no fund for payment of creditors. And in the caſe of ſuperiors attainted, 
ſuppoſing, as the caſe is very often, that the vailaPs feu- duty is a third, half, 
or more of the true rent, and that the ſuperior holds of the Crown blench, 
the creditors would loſe the benefit of the feu-duty payable to the ſupe- 
rior, which often amounts to the half or more of the eſtate : ſo that 
there would be no ſufficient fund for payment of creditors. The tenants 
did pretend to find ſome evaſion for differencing the caſe of vaſſals and 
ſuperiors from that of tenants, but without auy ground; for the words of 
the law, conſidered in themſelves, without the faving clauſe, are as ample 
in favours of ſuperiors and vaſſals as tenants ; and if it muſt be acknow- 
ledged, as it is undeniable, that the creditors of ſuperiors and vaſſals 
are not cut off, neither can they ſuffer or be prejudged in competition 
with tenants. 

40, The act provides, That the ſuperiors, vaſſals and tenants ſhall 
claim their rights, and do diligence to obtain poſſeſſion within fix months, 
which ſuppoſes that tenants may be out of poſſeſſion, which cannot be 
except by the preference of creditors. 

5to, As to the inconvenience by putting off the tenants payment, which 
the creditors who lend money for the advantage of — can far more 
eafily bear, it is anſwzred: Incommodum non ſolvit argumentum, if the 
creditors be in law preferable, the tenants muſt reſt ſatisfied with the be- 
nefit the law affords them, in the order that they ought to be ranked in 
law, and whatever they get at laſt is lucrum; whereas, whatever the 
creditors want, it is damage to them, and diminution of their true and le- 

| claims. | 

The Lords found, That the real creditors, upon forfeited eſtates, 

were preferable to the tenants, and likewiſe the perſonal creditors 
* who had affected the rents by arreſtments before the attainder; 
and therefore, found a ſequeſtration neceſſary for ranking theſe 
« creditors, and found no preſent neceſſity to determine, whether 
the other perſonal creditors were — to the tenauts or not; 
« but reſerved that queſtion to be determined in the ranking, whe- 
« ther the perſonal creditors or tenants ought to be preferred next 
eto the ſaid arreſters and real tenants.” 


Ne CLVIII. Fuly 26. 1716. 
FANET DRONNAN, and her Huſband, 
againſt 
gUINTIN MONTGOMERT 
It is no Nullity that the Writer is not deſigned in the Body of the Mrit. 
ANET DRONNAN's firſt huſband, having nominate his ſaid wife 


executrix and univerſal legatrix, failing his children; Quintin Montge- 
K kk mery 
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mer) quarrels the teſtament, and inſiſts upon this nullity, that the writer 
of it is not deſigned in the body of the writ, as is provided by the act 
of Parl. 1593, and again by the 5th act Parl. 1681. | 

It was alledged for the defender: That the old act of Parl. 1593, ha- 
ving gone in deſuetude in ſeveral particulars, it was revived in part by the 
act 168x, which is now the ſtandard, eſtabliſhing the form of writs 
as to the inſerting of writer's name, and witneſſes ; for, before the 1681, 
writs, to which witneſſes ſubſcribing were adhibited, were ſuſtained by 
the Lords, albeit neither writer nor witneſſes were deſigned in the body, 
if the uſer could condeſcend upon their names and deſignations, where- 
of a very ſlender Probation was admitted for ſupporting the writ ; but 
the act 1681 provides, that in time coming, writs, wherein the writer and 
witneſſes are not deſigned, ſhall be null, and that in all cafes the witneſſes 
ſhall be deſigned in the body of the writ ; but does not provide, that 
the writer's name ſhall be in the body of the writ; and in this caſe, all 
is obſerved that is required by that law : for the witneſſes are deſigned in 
the body of the writ, and the writer, who is alſo one of the witneſſes, 
adjects to his ſubſcription, [ Wiineſi and Writer hereof.) So that, without 
any condeſcendence upon the writer ex poſt facto, when the writ is quar- 
relled, the writ itſelf does ſufficiently point out and deſign the writer; 
which is done with as good effect and certainty, by adjecting theſe words, 
and writer hereof, to his ſubſcription, as if it were in the body of the 
writ. 

It was anſwered: The purſuer oppones the old act of Parliament, which 
is a ſtanding law; and tho' cuſtom had prevailed ſo far as to allow a con- 
deſcendence of writer and witneſſes not deſigned, yet that being found an 
abuſe, was corrected by the act of Parl. 1681, which did fully redinte- 
grate the ancient law, and left no place for equipollencies: beſides, it 
would be very unſafe to allow adjections to witneſſes ſubſcriptions to ſup- 
ply that defect ; becauſe ſuch adjections might be ex poft facto, and are ſo 
preſumed to be. 

It was replied : That the old law was undoubtedly in deſuetude as to 
the preſent queſtion before the act 1681 ; and that act does carefully pro- 
vide for inſerting the witneſſes in the body of the writ, and does not 
mention the writer in that clauſe ; becauſe indeed the material ſecurity to 
prevent frauds and forgery of writs, is by the witneſſes, becauſe the wri- 
ter is oft-times not preſent, and writs are framed conform to common tile, 
and ſent to remote places, and a matter altogether indifferent who be the 
writer. 240, Ihe old act provides, that the writer ſhall be inſert before 
the witneſſes, otherwiſe to be null; yet, fince the 1681, writs have been 
ſuſtained where the deſignation of the writer has been after the witneſſes, 
in the very laſt words of the paper, after the deſignation of the writer as 
a witneſs, adjecting theſe words, writer hereofs And it would be of 
dangerous conſequence to creditors to annul all bonds of that ſtile ; and 
the adjection of theſe words, writer hereof, to the ſubſcription, is fully equi- 
valent to the adjection of the ſame words at the end of the bond. 371, 
The writer is even deſigned in the body as a witneſs, and then as writer 
he is deſigned at his ſubſcription ; which anſwers the very letter of the 
law, as the purſuers would interprete it. And it appears, by inſpection, 
that the adjection to the ſubſcription has been at the time of ſubſcribing. 

< The Lords repelled the nullity, and ſuſtained the teſtament.” 

| No CLIX. 
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November 22. 1716. 
Sir PATRICK HOME 


againſt 
The Earl of HO ME. 


In à Reduction and Improbation upon Falſhood, the Purſuer is not bound to give 
his Oath of Calummny. 


gIR PATRICK HOME purſues a reduction and improbation a- 
gainſt the Earl, calling for the production of all the writs of the Earl- 
dom of Home: in which proceſs the title being an adjudication upon which 
no infeftment followed, the Lords did reſtrict the reaſons of reduction to 
falſhood alone; and Sir Patrick having inſiſted for certification, the Earl 
craved Sir Patrick's oath of calumny, it he had reaſon to alledge, that all 
the writs of the Earldom of Home were falſe ; and alledged that every 
purſuer is obliged to depone de calumnia on his libel, er e contra. 

It was anſwered for Sir Patrick: That reductions and improbations are 


introduced to clear the ſubject of all competing rights, whereof the rea- 


ſons are libelled, ſo as to reach every right; and falſhood is ſubjoined to 
all; and if purſuers were obliged in initio litis to depone, no ſuch proceſs 
could be ſuſtained : but how ſoon the production is ſatisfied, then the 
purſuer will not decline to give his oath of calumny with relation to any 
particular writ produced. | | 

It was replied: "That general improbations are not favourable ; and 
therefore the title of an adjudication is not ſuſtained to force production 
of rights or writs whereupon infeftment hath followed ; but Sir Patrick ha- 
ving invented a method to evade that well known fixed practice, by re- 
ſtricting his reaſons to falſhood, only becauſe a reaſon of falſhood is good 
at the inſtance of an adjudger; which invention, if it ſucceed in Sir Pa- 
tricb's caſe, will become a common practice, whereby certification will be 
obtained againſt writs not produced, and the purſuer will havea clear view 
of all the production, and fo be in a condition to raiſe ſome other manner of 
proceſs, and wholly elide the rule; and therefore, if Sir Patrick reſtricts 
his reaſon to improbation, the Earl has good reaſon to require his oath of 
calumny upon that reaſon. | 

It is duplied : That cuſtom has indeed prevailed ſo far as not to allow 


an adjudication to be a title of calling for infeftments, or writs whereup- | 


on infeftment hath followed; but that is a practice founded upon no rea- 
ſon; for why ſhould not an adjudger be intitled to reduce an infeftment, 
or a right whereupon infeftment hath followed, upon any legal nullity, as 
well as falſhood? And it is as known a rule, That action of improbation 
is ſuſtained upon the reaſon of falſhood, without an infeftment in the 
purſuer's perſon; and it can never be inſtructed, that improbation reſtrict- 
ed to a reaſon of falſhood, ſhould fiſt till the purſuer depone de calumnia 
that he has reaſon to believe that all the writs called for are falſe: fo 
that the novelty is upon the Earl's part. | | 
„The Loris found, that the purſuer was not oblged to give his oath 
of calumny before production.“ 
No CLX. 
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No CLX. . November 27. 1746. 


Mr. WILLIAM AIT ON of that Ik 
againſt 
The Lady ATT ON and her Son. 


One Perſon being both Heir of Line and of Proviſion, it was diſputed to which 
of theſe Titles his Service related. 


81 JOHN AIT ON, by his firſt contract of marriage, having pro- 
vided the lands and barony of Aiton in favours of the heir- male of 
that marriage, Mr. William Aiton, the only ſon of it, purſues a reduction 
of certain deeds done by his father in favours of his Lady and ſon of the 
ſecond marriage, whereby the faid lands and barony of Airon will be 
overburdened in prejudice of the proviſions of the firſt contract. 

It was alledged for the Lady: I hat the purſuer was ſerved and retour- 
ed heir of line to his father, and ſo could not quarrel any of his father's 
deeds whom he univerſally repreſents. Whereupon a debate enſued, whe- 
ther the purſuer was to be conſidered as heir of line, or heir of proviſion 
by his retour produced: on which the Lords found, that he was heir of 
line, and, as ſuch, could not quarrel any of his father's deeds. He re- 
claims, and alledgeth, that his retour did not inſtruct him to be heir of 
line, but heir of proviſion ; becauſe being retoured heir in ſpecial to the 
barony and lands of Hiton, the inſtruction of his title to that barony was 
and could be no other than the charter and infeftment -proceeding upon 
the puriuer's mother's contract of marriage, which charter and contract 
is the very title of this purſuit : ſo that albeit he be deſigned legirtimus et 
propinguior heres, yet the res geſta clears that nothing was meant, but that 
he was heres virtute contrattis matrimonialis; and the Lords are in uſe to 
interprete retours according to the true meaning of them, and not to ſuf- 
fer parties to take captious advantage of words, as in the caſe of Ferguſon 
contra Irvine, 3d January 1712; and the Earl of Dalhoufy contra Hawley, 
T3th November 1712. In both theſe caſes, heirs-male being alſo heirs of 
line, and ſerving tanquam legittimi et propinguiores heredes in a ſubject pro- 
vided to heirs-male, and the ſaid heir fo ſerved deceaſing, queſtions fell in 
about the ſucceſſion betwixt the heir-male, and the heir of line of the laſt 
infeft. The heir of line claimed the ſucceſſion, becauſe the laſt infeft 
was retoured heir in ſpecial, ranguam legittimus et propinquior heres, to the 
former fiar ; which character of the /egirtimus et propinquior heres would 
not agree to the laſt infeft ; yet the Lords preferred the heir-male of the 
vaſſal laſt infeft, becauſe in his perſon did concur both the characters of 
the heir of proviſion and the heir of line; and therefore the deſtination 
of ſucceſſion in the original infeftment was to be the rule of ſucceſſion. 
Juſt ſo, the purſuer having both the characters of line and heir of provi- 
ſion, and being ſpecially retoured only in the ſubject falling to him as 
heir of proviſion, his ſervice muſt be conſtructed to be in that capacity. 

It was anſwered: The deciſions inſiſted on do not concern the preſent 
queſtion. It is very true, indeed, that where an heir- male, or heir of pro- 
viſion, is likewiſe heir of line by ſerving /egirrimus et propinguior Fares in 
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the ſubject deſtinate in favdurs of heirs of proviſion; but it is as true he 
has right to every ſubject that could fall to him as heir of line, and there- 
by, upon his deceaſe, the ſulyect falling to him as heir of proviſion, would 
deſcend according to the deſtination of ſucceſſion contained in the provi- 
ſion, and what did otherwiſe belong to him and his heirs and aſſignies 
would fall to his heirs of line, agreeably to the deciſions above mentioned. 
But it is as certain, that he, who having both the characters in his perſon, 
and is ſerved tanquam legittimus et propinquior heres, is univerſally liable 
to all his predeceſſor's facts and deeds, and conſequently can quarrel no 
deed done by his predeceſſor ; and thus the purſuer underſtood his retour to 
give him right to heritable rights falling to him as heir of line, in as far 
as being ſerved cum beneficio inventarii, he gave up other lands belong- 
ing ” his father, wherein his father was not infeft, to which he was 
ſerved. 

240, The ſtile of a brieve and retour as general heir, is different from 
the ſtile of a brieve or retour as heir of proviſion. The firſt bears, that 
the reaſon of the brieve is /egittimus et propinquior heres ſimply, and the 
laſt bears /egittimus et propinquior heres virtute proviſionis, and then menti- 
ons the ſpecial writ whereby the ſucceſſion of the ſubject to which he is to 
be ſerved is provided to him. 

It was replied : It is true, he being ſerved heir cum beneficio, did after- 


wards inſert in the inventary a ſubject not falling to him as heir of pro- 


viſion, which was an error ; but that alters not the point of law, nor 
affords any benefit to the defender ; becauſe the queſtion is, whether by 
the ſervice ip/o momento he become liable as heir of line to all his father's 
debts and deeds, or only as heir of proviſion. And, it he was not %% facto 
liable, his inſerting other ſubjects in the inventary could afford no further 
benefit than that the purſuer could affect him in valorem of theſe other 
ſubjects; but could not make him become heir in any other terms than 
his retour did import at the time of his ſervice. 
The Lords adhered to their former interlocutor, and found that the 
« purſuer, by his ſervice, was heir of line, and could quarrel none 
* of his father's deeds.” 


N*CLXI. November 30. 1716. 


GORDON of Aranelly 
againſt 
ABERNETHY. of Mayen. 


Reduction of a Decreet-arbitral. 


G ORDON of Ardmelly purſues a reduction of a decreet-arbitral, pro- 

nounced upon a ſubmiſſion betwixt him and Abernerhy of Mayen, 
concerning contraverted marches, on this reaſon, that the ſubmiſſion 
was pronounced by the overſman alone, without the concourſe of any of 
the arbiters. 

It was anſwered: The ſubmiſſion, according to common ſtile, did bear, 
that, in caſe of variance, the arbiters ſhould chuſe an overſman, whoſe 
deciſion alone is ſufficient : and in this caſe there was a prorogation — 

LII e 
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the ſubmiſſion, to this effect, that the parties and arbiters having met and 
examined witneſſes, found it neceſſary to make choice of an overſman 
whom they did thereby name; therefore the ſaids parties and arbiters 
did alſo thereby prorogate the ſubmiſſion to a further diet, betwixt and 
which time, the ſaids parties, arbiters and overſman were to meet at the 
ſame place, and fully to decide and determine all contraverſies ſubmitted. 

By that prorogation, it was evident, that the arbiters had varied, where- 
by there was place for the deciſion of the overſman, whole ſole determina- 
tion was ſufficient, in caſe of variance, and was alſo a full probation that 
the arbiters had not agreed. 

It was replied: Imo, The prorogation does not prove ſuch a difference 
amongſt the arbiters as could intitle the overſman to decide; becauſe it 
bears, that the parties, arbiters and overſman were to meet again, where- 
by the overſman could not interpoſe, unleſs their had been a variance po- 
ſterior to the prorogation. 240, Neither is the aſſertion of the overſman 
a ſufficient document that the arbiters had varied; but that ought to have 
been inſtructed by the concurrence of the arbiters for one of the partics in 
pronouncing and ſigning the decrect-arbitral. 37io, In this caſe the decreet- 
arbitral does not ſo much as bear, that the arbiters had met and varied. 

It was drplied:; Decreets-arbitral being firmly eſtabliſhed by law as 
unquarrellable, except upon bribery or falſhood, they are not caſily to be 
overturned upon formalities, which cannot be expected where arbiters 
are-not lawyers, as it generally happens ; and there is no need of the con- 
curring of the arbiter for one party, ſeeing the truſt is lodged in the o- 
verſman; and it is eaſily preſumed, that the arbiters for the party who 
acquieſces in the decreet would concur, if that were neceſſary; and the 
omiſſion of mentioning in the decreet, that the arbiters had varied, is no 
material circumſtance ; but in fortification thereof, it is offered to be pro- 
ven, by the arbiters oaths, that they did differ. 

It was zriplied: A decreet-arbitral being formal in itſelf, is a firm ſecu- 
rity, and therefore the more neceſſary that it be duly pronounced and ex- 
tended ; and it is too great a truſt to lodge in the overſman, that his aſ- 
{ertion alone ſhould prove; and it is yet more, to preſume a variance, 
when the decreet does not ſo much as affirm it; rb if the decreet be 
not good and valide of itſelf ab initio, it cannot ex poſt facto be ſupplied. 

The Lords found the decreet-arbitral, not bearing the arbiters to have 

varied, null; and that the nullity could not be ſupplied by an af- 
ter probation.” 


Ne CLXII. | December 5. 1716. 


The MINISTER of LETHINDIE 
againſt 
The OFFICERS of STATE. 


Modification and Locality. | 


THE miniſter of Lethindie purſues àa modification and locality, and 
inſiſts that certain feu- duties, whereof he and his predeceſſors had 

been in poſſeſſion for many years, may be a part of his locality. 
lt 


Ea CO] 


It was anſwered for the Officers of State: That theſe feu- duties, where- 
of the miniſter alledges he was in poſleſſion, do not belong to the mini- 
ſter of Lethindie as miniſter, but in time of Epiſcopacy, the miniſter of 
Lethindie was Chancellor of the Biſhoprick of Dunbeld, and enjoyed theſe 
feu-duties as ſuch ; which appears by a preſentation granted to Mr. N 
his predeceſſor, ſome time before the abolition of Epiſcopacy, and the 
ſaid feu-duties paſs under the deſignation of chancery-duties to this day. 

It was anſwzred : That the purſuer and his predeceſſors were decennales 
et triennales poſſcſſores, and as ſuch had right to the chancery-duties, in as 
far as by the 23d act Parl. 1690, concerning patronages, whereby, in lieu 
of the right of preſentation, the patron got the ſuperplus benefit of the 
teinds of the parith more than a competent ſtipend. And further the right 
of ſuperiority being annexed to the crown, the patrons had reſerved 
to them the feu- farms, and feu-mails of the ſaids ſuperiorities until re- 
demption by the Crown; but that right of the patrons again was under 
this exception, in favours of miniſters, viz. except where the ſaid 
feu-farms are a part of the miniſters modified ſtipend, or where the 
miniſter is, or has been in the poſſeſſion thereof for the ſpace of ten 
years, which is the purſuer's caſe; and thereby he has right to what he 
has ſo long rolleſſed. And as to the preſentation by the Biſhop of Dur- 
keld, ſuppoſing that it had been accepted, yet it is granted to Mr. Young 
as miniſter of Lethindie, and fo is a natural and legal conſequence of the 
miniſter's ſerving the cure there, and accordingly, has ever ſince been en- 
joined by the miniſter as miniſter of Lerhindie. 

It was replie{: That during Epiſcopacy the miniſter of Lerhindie was of 
courſe Chancellor of the Biſhoprick ; and, in many other caſes, dignitics 
of the church were annexed to the charge of miniſters in particular pa- 
riſhes : neverthertheleſs the pariſh and chancellary had different patrons ; 
the Biſhop was patron of the chancellary, and the pariſh was of a laick pa- 
tronage. But, by the abolition of Epiſcopacy, and all dignities of tae church, 
the right of the miniſter to the chancellary ceaſed; and the feu- duties be- 
longing thereto fell to the Crown. 246, It is true decennalis et triennalis 
pol ſelſor has a preſumptive right, but that preſumption may be elided by a 
contrary probation, that the right is in another, as it is made evident in 
this caſe. 3zio, As to the act of Parl. 1690, it does not at all concern 
this caſe ; for the clauſe in the act runs in theſe terms: Whereas there are 
certain lands and annualrents holden of the ſaids benefices and beneſiced 
« perſons, from which patrons might have ſome benefit ariſing to them.“ 
Then the act proceeds to declare, that theſe ſuperiorities ſhall belong to the 
Crown, but reſerving the feu- farms and feu- mails to the patron till redemp- 
tion, with an exception in favours of the miniſters who have been ten years 
in poſſeſſion of theſe feu- farms: fo that the ſubject of that whole clauſe is 
concerning the ſuperiorities of lands or annualrents, which were formerly 
held of benefices or beneficed perſons. Whereas the feu-duties, which are 
the ſubject of the preſent queſtion, never did hold of the miniſter of Le- 
thindie, but was a ſeparate benefice by a different preſentation. The act of 
Parliament did only reſpect ſuch benefices as had ſuperiorities or annualrents 
holding of them, whereof there are ſeverals in Scotland. And for further 
clearing this point, ſuppoſe the church of Lerhindie were vacant, the laick 
patron would lead no claim to the chancellary-duties during the vacancy ; 
or ſuppoſe the miniſter had not been ten years in poſſeſſion, the patron 
would have had no right to theſe feu-duties, by virtue of that act of Par- 


lament, 
« The 
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« The Lords found, That the office of Chancellor, did not belong to 
* the laick patron of Lethindie, but to the Biſhop of Dunkeld, du- 
ring Epiſcopacy ; and that the chancellary-duties do now belong 
* to the Crown, and ought not to be allocate as any part of the 
« purſuer's ſtipend.” x 


Neo CLXIIL. December 7. 171 6. 


T7 FF £4 + 3 £ 
againſt 
3 JAMES DIN and others. 


Fraudulent Acquirers from a Bankrupt. 


EE DIE, as a creditor to John Din, arreſts in the hands of James 
Din and others, and purſues a forthcoming, in which the defenders, 
being five in number, deponed they were noways debtor to John Din ; but 
that each of them had received a certain number of ſheep from him, in 
payment of juſt and lawful debts. And the purſuer having alledged, that 
the pretended payment was poſterior to his diligence by horning and cap- 
tion; and that his debtor was inſolvent and bankrupt, which he alledged 
afforded preference to him upon the penult clauſe of the a& of Parliament 
1621. The Lords found the defender might lawfully take payment of 
« their juſt debts, unleſs it could be inſtructed, that they were partakers 


of the common debtor's fraud in conveying away his goods from being 


affected by the purſuer's diligence.” 

The purſuer inſiſted on certain qualifications of the defenders being 
participes fraudis ; whereupon, a probation being allowed, it was proven, 
that the common debtor, being poſſeſſor of a graſs-room, the purſuer 
had, in the night time, ſent a meſſenger with a caption to apprehend him; 
that the meſſenger miſſing his perſon, did ſearch the room of his poſſeſſion 
for moveables, where he did find nothing but three ſtirks, all the other 
cattle and flocks being driven off his ground ; and that the very ſame 
morning the five defenders were conveened at a place diſtant from his 
poſſeſſion, where they met with the common debtor, and had a nottar 
and witneſſes preſent, to take inſtruments upon the diviſion of the com- 
mon debtor's ſheep among the five defenders; and all this about the riſing 
of the ſun the ſame morning that the common debtor's poſſeſſion was 
ſearched; and the morning after the common debtors houſe had been 
ſearched for apprehending his perſon. © Which qualifications the Lords 
found ſufficient to elide the alledgeance of bona fide payment, and pre- 
«*« ſumed them to be partakers of the common debtor's fraud.” 


Ne CLXIV. 


Ne CLXIV. January 18. 1717. 
Captain ABER CR OM BTI of Glaſſoct 
againſt 
JAMES GRAHAM of Bucklyvie. 


Faculty to Burden. 


APTAIN ABERCROM BY purſues Bucklyvic, for payment of a debt 
due by the defender's father, on this ground, that he had poſſeſſed 
the eſtate of Bucklyvie, by virtue of a charter and infeftment in favours of 
the father in liferent, and the defender in fee, containing a power and 
faculty to the father, by himſelf alone, at any time, in his life to fell, diſ- 
pone, burden or affect the lands, in haill or in part, irredeemably or under 
reverſion, as he ſhould think fit, and grant all writs or otherwiſe diſpoſe 
thereupon, or burden or affect the ſame as freely, as if the fee of the ſaids 
lands had never been granted in the ſon's favours, declaring the faid char- 
ter and infeftment as to the ſame, to be of no moment during the father's 
life. 

It was alleged The bond libelled was poſterior to the defender's fee; 
ſo he could not be liable per præceptionem; and albeit the diſpoſition con- 
tained a very ample faculty to the father to burden or alter, yet he had 
not exerced the faculty; and whatever could be alledged, that the eſtate 
might be ſubject to diligence, yet the defender could not be liable per- 
ſonally upon the quality of the charter, as was found 21ſt June 1677, 
' Pringle contra Pringle, being the 457th deciſion obſerved by my Lord Dirle- 
ton, where a father having diſponed his eſtate to his eldeſt fon, with a 
faculty to burden it with a ſum, and having afterwards contracted a debt 
far within the faculty, and the creditor — a declarator that the 
lands were affectable, The Lords found, that the purſuer ought firſt 
« to diſcuſs the executry, and the lands were only liable in ſubſidlium, 
much leſs would the creditor in that caſe have had acceſs perſonally a- 
« gainſt the ſon.” “ R 

It was anſwered: That the cafes were not parallel; for there the fa- 
culty was only to burden the eſtate with 5000 merks. The debt was 
but 1000 merks, which might have been recovered out of the move- 
ables, and the purſuer only libelled a declarator for affecting the lands; 
whereas here the faculty was very ample, to act as freely as if the fon 
had not been fiar; and further bears, that the infeftment ſhall be of no 
effect to the ſon during the father's life, ſo that the ſon's right takes 
only effect at the father's death, and the infeftment is præceptio he- 
reditatis, the ſon being but a nominal fiar during the father's life. 

« "The Lords found the defender liable in valorem of the ſubject diſ- 
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8 | Januar) 24. 1717. 
Mr. FOHN HENDERSON 
againſt 
JANET WILSON and Colonel LAWSON her Huſband. 
Preceptio Hereditatis. 


M. FOHN HENDERSON purſues Janet Wilſon, as repreſentin 
her father, on this ground, that the defender's father diſſ — 
his eſtate to Francis Wilſon, his eldeſt fon, who thereupon was infeft, 
and in poſſeſſion preceprione hereditatis, and the defender, the Colonel's 
Lady, is heir to, or otherwiſe repreſents her faid brother, and thereby is 
liable to the purſuer's debt, which is anterior to the father's diſpoſition 
in favours of the eldeſt ſon. 

The defender alledged : That her brother could not be liable per pre- 
ceptionem, becauſe he died before his father; and, tho? he had accepted 
the difpoſition, and been in poſſeſſion during his father's life, he might 
have abſtained after his father's deceaſe, and thereby would not be liable 
perſonally ; and as little can the defender be liable as repreſenting him. 

It was anſwered: The defender is liable, albeit the brother was not ; 
becauſe ſhe was heir ſerved and retoured to her brother in the eſtate 
which her father diſponed to him, at the leaſt, that ſhe continued to 
poſſeſs the faid eſtate after the death of her father: and, as her bro- 
ther would have been liable, if he had continued his poſſeſſion after the 

deceaſe of her father, ſo the defender, having repreſented him by in- 
tromiſſion with the mails and duties of theſe lands, wherein he died, 
and in poſſeſſion, and continued to intromit after the father's deceaſe, 
ſhe is liable, as her brother would have been liable, even tho' ſhe were 
not {pecially ſerved heir, as the purſuer offers to prove ſhe is. And what- 
ever might be alledged in the defender's favours, if ſhe did repreſent 
her brother only as executor, or if ſhe had repreſented him in any o- 
ther eſtate, or by another paſſive title; yet her intromiſſion with the 
rents of, and her ſpecial ſervice and infeftment in the eſtate diſponed to 
her brother, ſubjects her to the paſſive titles of præceptio. 

a" The Lords found it relevant, to make the defender liable per præ- 

«* ceptionem, that ſhe was infeft as ſerved heir in ſpecial to her 
brother in the lands diſponed to him by her father; but found 
her intromiſſion with the rents of the ſaid lands, after her fa- 
* ther's deceaſe, if ſhe was not infeft therein, only relevant to 
make her liable in valorem of her intromiſſion; becauſe ſhe 
* might be in bona fide to continue her brother's poſſeſſion, with- 
* out inquiring into his title, being willing to repreſent him; yet 
that {till ſhe was liable in valorem of the ſubject of her intro- 
« miſſions with her father's eſtate: but found no other repreſen- 
tation of her brother relevant to make her liable for any thing.“ 


No CLXVL 


No CLXVI. January 24. 1717. 
e 
againſt 
„ 


In a Reduction, the Defender muſt produce his own Extracte; and the Pur- 
ſuer is not put to the Expence of taking out new Extras. 


N a ſingle reduction, at Muir's inſtance, againſt Millar, the purſuer ha- 

ving craved certification contra non producta. The defender gave in 
a ma of the dates of the regiſtration of the writs called for in 
the Books of Council and Seſſion; yet —_— inſiſted for certification, 
and alledged, that the defender ought to produce the extracts; becauſe albeit 
a condeſcendence be received in improbations; the reaſon is, becauſe 
extracts cannot fatisfy the production, and the purſuer, being certified of 
the dates of the regiſtration, may apply for tranſmitting the principles 
for ſatisfying the production; but in a ſimple reduction, extracts being 
ſufficient, it lies upon the defender to produce the ſame. 

It was anſwered for the defender: That reductions are always libelled 
in improbations, and generally the purſuer libels falſehood only to force 
production, when nothing is intended but only to inſiſt in the reduction; 
and therefore, the purſuers of improbation commonly deſire no more 
but the production of extracts; yet there is never more required of a 
defender in an improbation, but to condeſcend on the regiſtration, and 
the burden of extracting them lies upon the purſuer. 

It was replied: That it is unreaſonable to put the purſuer to the 
expence of extracting the writs called for, when they are in the de- 
fender's hand, which he can produce without charge or trouble; and 
it is not the preſent queſtion, what the Lords might find in an im- 
probation ; but the purſuer inſiſts that the defender may produce the 
writs called for on oath, and ſubmits to the Lords, who ſhall be at 
the charge, if the defenders have them not. 

« The Lords found the defender ought to exhibit the writs called 

«« for on oath, if they be or were in his hand ſince the citation; 
c otherwiſe find, that the charge of extracting them lies on the 
« purſuer. 


No CLXVII. Fanuary 25. 1717. 
HUGH WALLACE of Ingliſtom 


againſt 
The Lord ELIBAN X. 


The Creditor cannot arbitrarily diſcharge his Diligence done againſt one 
' co-reus debendi, o the Hurt of the reſt, who have a Right to claim 
Aſſignatior. 


THE 
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＋ HE Lord Elibank being charged as cautioner for John Auchmonttie, he 

ſuſpended on this reaſon, that Murray of Spot was alſo bound for the 
ſame debt, and the charger having denounced him, did afterwards conſent 
to his relaxation: and the gift of S, eſcheat being taken upon ſe- 
veral. hornings, whereof the charger's was one, the charger did 
inſiſt for payment of the debt in the horning, out of the eſcheat 
goods, and was excluded in that purſuit by the conſent he had given 
to the rebel's relaxation; whereby my Lord Elibank was prejudged of 
the relief that was competent to him againſt Sor; for, if the charger 
had not conſented to the relaxation, the half of the debt would have 
been paid by Spo!'s eſcheat goods, and the ſuſpender has paid the o- 
ther half, and therefore the letters ought to be ſuſpended. 

It was anſwered: The creditor takes cautioners one or more for his 
own ſecurity, and he may do diligence, or forbear it, or diſcharge it, 
when it is done, at his pleaſure, which a co-cautioner cannot quar- 
rel, 

It was replied: If the creditor have more cautioners, and 
ſhould diſcharge one of them, the co-cautioner would be liberate from 
that ſhare, to which the co-cautioner diſcharged, would be liable to 
relieve the other cautioners; becauſe a cautioner paying has the bene- 
 ficium cedendarum actionum. And if the principal have done any deed - 
to make the relief ineffectual, either by diſcharging a co-cautioner, or, 
which is the ſame thing, by paſſing from any diligence which would 
have operate his payment, and the other co-cautioner's relief, he is 
obliged to make up the damage to the co-cautioner; and in this caſe, 
por's eſcheat would effectually have operate the charger's payment. 

« The Lords found the charger liable to make up the damage ſuſ- 

« tained by the ſuſpender, by conſenting to relax Sor the co- 
cautioner.“ 1 

Nota, That Shot was not bound in the original bond, but only in 
a corroboration; in which they varied from what was found in a like 
caſe, iſt December 1703, Clerkſon contra Edgar; and 14th February 1705, 
Brock contra the Lord Bargainy ; but there were deciſions on the other 
{ide alſo condeſcended on : So that there is no fixed rule in this point. 
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% CLXVIII. |  Fanuary 29. 1717. 
FAT ͤé ]́f WAA NT 
againſt 
ALEXANDER DUNCAN. 
Safine upon a Novum Debitum, raten within 60 Days of the Bankruptcy, 
found null. 


D* TRICK GRANT, being a creditor to Alexander Hamilton, did 
raiſe a declarator of bankrupt againſt the ſaid Alexander, and 
Alexander Duncan, who had obtained an infeftment of annualrent in 
the bankrupt's lands, within 60 days before he fled; and after proba- 
tion, the qualifications of the act of Parliament were found proven. 


11 


It was alledged for Alexander Duncan The act of Parliament did 
not concern his caſe; becauſe the ground of his infeftment is not a 
bond granted in payment or ſatisfaction of any preceeding debt, but is 
an heritable bond granted for money bona fil: lent and paid down by 
the defender's father, when the common debtor was in ſufficient credit, 
tho” ſome time after he broke ſuddenly. 

It was anſwered for the purſuer: The fact is as follows. The defen- 
der's heritable bond is upon the 2tſt of June 1709, the purſuer finding 
nothing on record againſt the common debtor, became creditor in the 
ſum of L. 422 the firſt of Augrſt thereafter, and infeftment followed up- 
on the defender's debt the 13th of Ofober; Hamilton broke in the month 
of November thereafter ; and the purſuer did proſecute diligence upon his 
debt without delay : and, from that, firſt alledges, that the paris is in 
the caſe of the act of Parliament, in as far as his infeftment is taken with- 
in a month of the common debtor's flying. 24, The infeftment is for 
further ſecurity of the perſonal obligement to pay, and fo is in the preciſe 
words of the act, which provides, that all voluntary deeds by — 
at, or after his becoming bankrupt, or within the ſpace of 60 days be- 
fore, in favours of any of his creditors, for ſatisfaction or further ſecurity 
in preference to other creditors, ſhall be void and null. 3710, His caſe is 
in the meaning and reaſon of the law, which was to prevent the frauds of 
ſinking debtors, that it ſhould not be in their power to favour a credi- 
tor in meditatione fuge; and that creditors keeping up their precepts of 
ſaſine, whereby others finding no real diligence might be induced to 
lend, ſhould be reckoned to have contracted with their debtors only at 
the dates of their ſaſines; and if the granting of original bonds would e- 
lude the act, there would be no difficulty to get friends to advance the 
money, and get new ſecurities, or creditors might retire their former ſe- 
curities, and take new original bonds. And albeit the act does ſpecially 
provide againſt that practice, yet co-creditors would not know the fact 
of retiring former debts, nor have any mean of probation, but the par- 
ties oath, which proves oft-times dangerous; beſides ſuch original debts 
might be aſſigned to third parties ignorant of the facts, and thereby the 
act cluded. 

It was replied: The att was not intended to be a ſnare to creditors lay- 
ing down their money bona fide, who can never be preſumed to deal frau- 
dulently, but was intended againſt creditors tranſacting former debts for 
new ſecurities, or accepting of corroborations; and the defender is 
neither in the words nor meaning of the act. The words of the act pro- 
vide againſt payment or further ſecurity of creditors, that is to be under- 
ſtood anterior creditors; for an original bond is not faid to be granted to 
a creditor, but he who lends the money becomes creditor by the bond. 
24, Tho? the ſaſine be taken within 60 days, in that caſe the act only 
provides that the bond ſhall be reckoned of the ſame date with the fafine ; 
but {till it is an original bond for money truly paid bona fide. 3tio, Nei- 
ther is it to be regarded, that the precept of ſaſine is for further ſecurity 
of the debt, becauſe the bond containing a perſonal obligement and pre- 
cept of ſaſine, is a tranſaction for ſecurity of the money advanced; 
whereas a right for further ſecurity, in the meaning of the act, is a cor- 
roborative right of a former debt. 40, The inconveniencies inſiſted on 
are but imaginary ; for this act provides more _ againſt the frauds of 
bankrupts, than the law of any other nation; and tho” it may be difficult 
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to prove the fact of receiving bonds in ſatisfaction of former debts, in ſuch 
a caſe non deficit jus, fed probatio ; and the Lords, in ſeveral former caſes, 
have found, as the defender now pleads, that ſuch as acquire bona fide 
are ſecure, 16th Fanuary 1713, Campbel of Glenderowal againſt Graham 
of Gorthic, in the caſe of a bill of exchange, where the act was only 
found to take place, if the. ſame was for ſecurity, and not for money 
received; and lately, in the caſe of the creditors of Orbiſton, where the 
Lords ſuſtained a diſpoſition, in ſo far as it was not granted in ſatisfacti- 
on or ſecurity of former debts. 
It was duplied : The preſent caſe differs greatly from theſe formerly 
determined; for a bill of exchange may ſafely be negotiated and pur- 
chaſed bona fide; and a diſpoſition in like manner. But, in this caſe, 
there is a bond containing a perſonal obligement for payment of the mo- 
ney, and a precept of ſaſine for further ſecurity ; and no ſaſine being ta- 
ken, creditors interveened. The perſonal obligement is not quarrelled nor 
quarrellable as in the former caſes, upon which the defender might have done 
all diligence; but the effect of the act is only againſt the ſaſine in prefer- 
ence to other creditors. | | 

« The Lords reduced the ſaſine. Vid. 12th December 1717. 


Ne CLXIX. Januar) 31. 1717. 
JOHN CUMMING and AG NES CUMMING his Daughter, 


againſt 
ALEXANDER DUN CAN. 


A Husband having maltreated his Wife, ſhe was allowed to retain her Por- 
tion for her Aliment. 


Y contract of marriage betwixt Agnes Cumming and Alexander Duncan, 

he contracts the lands of Strathmartin to himſelf and his future ſpouſe 
in liferent and conjunct fee, and to the heirs-male of the marriage; which 
failing, to the heirs-male of his body of any other lawful marriage, 
Oc. and in caſe of heirs of the marriage, the liferent is reſtricted to 
goo lib. of annuity ; and there is likewiſe a proviſion to the younger child- 
ren of the marriage; and if only daughters, 10,000 merks to one, 12,000 
to two, and 15,000 to three or more. l 

The wife alledging, that ſhe was grievouſly and cruelly maltreated, 
did at laſt ſeparate herſelf ; and he having purſued an adherence, ſhe al- 
ledged upon that maltreatment ; and the proceſs being brought before 
the Lords, there was a probation led. 

John Cunming the father, having contracted 8000 merks of portion, pay- 
able to the huſband, he now purſues a reduction of the obligement for 
the portion and declarator that the ſame ſhould be ſubject to the aliment, 
and entertainment of the wife bygone, and in time coming, during the 
ſeparation, and to her liferent proviſion, in caſe ſhe ſurvived; and that 
the remainder ſhould belong to the three children of the marriage; and 
inſiſted upon this ground, that the whole obligements of the contract on 
dhe part of the defender Duncan were utterly ineffectual; and the purſuer 
drawn to contract a portion by fraud and circumvention, in as far, as 

the 
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the defender gave himſelf out to be a man of an eſtate fit to be provided | 


to the heirs-male of that or any other marriage, as too good to deſcend 
to a daughter, with ample proviſions to the wife and bairns fully ſuitable 
to her portion : whereas, really all the eſtate he had was a diſpoſition to 


the land of Strathmartin from the apparent heir of Vintoun of Strath- 


martin, without payment of any other price, but undertaking the debts 
of that family, which debts were found to exceed the value, and the e- 
ſtate was ſold as a bankrupt's eſtate, by a proceſs of ſale for the debts of 
Wintoun the ancient heritor. 

Duncan having aſſigned the portion to ſeveral of his creditors, who 
are alſo called in the proceſs, neither they nor he did compear ; yet the 
concluſion of the ſummons being ſingular, the Ordinary A the 
ſame. 

And the Lords having conſidered the caſe, and what defences did ariſe 
in law to the defender, and his creditors or aſſignies, they made no dif- 
fliculty to find, that the portion in the father's hand, ought to be retained 
or employed, ſo as to be ſubject to the wife's liferent, in caſe of her ſur- 
vivance. But it appeared more doubtful, how far the portion might be 
ſubject to the wife's aliment, bygone or in time coming. 240, How far 
the fraud and circumvention libelled was a relevant ground to affect 
what might remain of the portion, over and above what might be the 
liferent, or aliment during the marriage, in ſo far as the ſame ſhould be 
found due. | 

As to theſe points, it did occur to the Lords, that it might be alled- 

ed for the defender and his creditors, that a wife, how infortunately 
oever married, depends on the fate of her huſband ; and eſto that ſhe 
could prove a juſt ground of ſeparation; and, in that caſe, the huſband 
might indeed be liable to the payment of an aliment, as the Lords ſhould 
modify the ſame, in which the wife could only come in as a creditor, 
but could not compete with anterior creditors, who had obtained aſſig- 
nations to the portion duly intimate; and if the huſband had no other 
means to aliment her, ſhe would be neceſſitate to ſubmit to that misfor- 
tune. 24, As to the proviſions in favour of the children, or daughters 
of the marriage, they could never compete with the father, much leſs 
with his juſt and lawful creditors ; becauſe their right and title was either 
as heirs of the marriage, or at beſt their claim was but as childrens 
_—_—_— which never could compete with any juſt and lawful cre- 
itor. 

The Lords found, That the purſuer had no title to inſiſt for reducing the 

« obligement to pay the tocher, in ſo far as the ſame might be made 
« ſubject to the proviſions in favours of the heirs, children, or 
« daughters of the marriage, in competion with the defender's juſt 
e and lawful creditors.” | 

But as to the concluſion, of ſubjecting the portion to the aliment of 
the wife bygone, and in time coming, it did occur to the Lords, that the 
daughter, with her three children, having returned to her father's family, 
debtor in the portion, not only in reſpect of the alledged maltreatment, 
but likewiſe in regard the huſband had no means wherewith to inter- 
tain her. The father, with her concourſe, had a better title to purſue a 
reduction of the obligement for the tocher, upon fraud or circumvention, 
in ſo far as ſhe was prejudged of a competent mean of ſubſiſtence, du- 
ring the marriage; becauſe the contract was properly betwixt the __ 
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and the wife; and the father contracted the portion upon his daughter's 
account, ad ſuſtinenda onera matrimonii. And ſince the daughter was 
drawn into the marriage by fraud, albeit the marriage itſelf cannot be 
diſſolved, yet, in ſo far as her portion might be withdrawn from her ne- 
celiary aliment, the portion might well be declared ſubject thereto. And 
by the civil law, where dolus dat cauſam contractui, the contract was al- 
together void, which would obtain reſtitution of the portion, both for 
her, and her's. And albeit the Lords would not ſo far proceed upon the 
grounds of equity, as to allow an intire reſtitution that might be profit- 
able to the heirs of the marriage, chiefly becauſe they were not con- 
tractors nor exiſting, and that the preparative might occaſion many de- 
bates, in the caſe of unfortunate. marriages, which might happen often ; 
yet there was both law and equity in reponing the wife for her own ali- 
ment, ſhe being the proper contraCter, in which there could be no pre- 
ative. Eh 

The Lords found the portion ſubject to the wife's aliment for by- 
gones; and likewiſe found it ſubject in time coming, during the 
“ ſeparation, in caſe, upon adviſing the probation of maltreatment, 
it were found, that the ſeparation was lawful and juſt ; but did 
„not determine whether it ſhould be ſubject to her aliment, if the 
« maltreatment ſhould not be proven, and that the huſband re- 

«« quired her to adhere.” 


No CLXX. January 31. 1717. 
Doctor C L E R K 


againſt 
P. 


AIriſe may efectually pawn her Paraphernalia for her Huband*s Deli. 


M Y Lady Sharp, having pawned certain jewels belonging to her as 
paraphernalia for her huſband's debt during the marriage, which 

ſhe claimed to be reſtored to her, after the diſſolution thereof, alledging, 

that as a married wife cannot oblige herſelf for her huſband or other- 

wiſe: ſo neither can ſhe pawn her paraphernalia for his debt. 

The Lords repelled her alledgeance ; and found that a wife pawnin 

her paraphernalia, was as effectual as a ſecurity given out of — 
belonging to her in liferent or fee.“ 


Ne CLXXI. February 7. 1717. 
Doctor R US SE L 
againſt 
Sir FAMES DUMBAR of Hemprigi. 


Phyſicians cannot purſue any Action for their Advice and Attendance, excepi 
during the Time of Death-bed Sickneſs, | 


DOCTOR 
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Dee TOR RUSSEL purſues Sir James Dumbar, as executor to the 

Lord and Lady Duf/zs, his father and mother, for the ſum of L. 2000 
Scots, for the Doctor's attendance upon and advices given to the Lord 
and Lady D»f}us for the courſe of ſeveral years before their deceafes. 
There was no queſtion about the fact of the Doctor's attendance, as the 
defunct's ordinary Phyſician; but it was alledge:!, that there did no action 
ariſe to a Phyſician for fees or honoraries during his attendance; becauic 
theſe are preſumed either to have been given from time to time in ſuch 
manner as the patient thought proper, and as ſatisſied the Phyſician, or 
otherwiſe that the attendance and advice was freely given; for in ſuch 
caſe there is no receipt or other document in ule to be taken, but fees arc 
given in the moſt private manner; and by the fame rule, if proceſſe; 
were ſuſtained for the fees and honoraries of Phyſicians, Lawyers might 
alſo purſue, who, on the like ground of law, are preſumed either to be 
ſatisfied, or to ſerve gratis, at leaſt, whatever ſpeciality might be allowed 
to a Phyſician in an acute diſeaſe, or a deathbed- ſickneſs, it would be of 


very dangerous conſequence to allow proceſſes for a. courſe of years; for, 


if it would be competent to a Phyſician or Lawyer alive, the fame action 
would be competent to their relicts or children after their deceaſe; and 
there would need no more but to prove the attendance for the courſe of 
many years, and no ſatisfaction could be proven to have been given any 
manner of way, the receiver of the fees being dead, and no writ or wit- 
neſſes interpoſed in ſuch. caſes; for which reaſon, in a late caſe, at the 
purſuit of Doctor Johnſton againſt Bell, the Lords ſuſtained no proceſs 
even for deathbed-attendance ; becauſe, in that caſe, the proceſs was not 
raiſed within the three years, but the Lords having reaſoned the caſe fully, 
were ſatisfied, that Lawyers and Phyſicians were upon the ſame foot, and 
that neither had any competent action for the courſe of years. 

It was anſwered for the Doctor: That my Lord Duffuss caſe and my 
Lady's was ſingular, eſpecially my Lord's; becaufe, for ſome-years before 
his death, his eſtate was affected by diligences of his creditors, ſo as he 
had no acceſs to his rents, and had a very ſtraitened ſubſiſtence for ſup- 
porting his life: ſo that the ordinary preſumption of ready payment 
ceaſes; nor is it preſumable that a Phyſician, who ſubſiſts his family by his 
employment, did attend with a reſolution to ſerve gratis. 

It was replied That circumſtances in particular caſes ought not to 
have any influence in the deciſion of general points of law, and it is ra- 
ther to be preſumed, that the Doctor, who may have been better gratifi- 
ed formerly, would have ſerved gratis, if there was no means of payment, 
or that the defunct's friends would be as careful, if neceſſity required, to 
make proviſion for medicine as for meat to preſerve his life. 

« The Lords found, That the Phyſician had no action for advice and 

« attendance for the courſe of years; but ſuſtained proceſs for his 
« attendance during the deathbed- ſickneſs; and having conſidered 
how far deathbed-ſickneſs might be reckoned in acute diſeaſes, 
they found the fame could not be extended beyond 60 days; be- 
* cauſe, if the diſeaſe had continued longer, the preſumption of ſa- 
< tisfaQtion would in ſo far take place.” 


O oo Ne CLXXII. 
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Ne CLXXII. June 5. 1717. 
FOR B E S of Thormoun 
againſt 
7 0 R'B,S $i: of Tour. 


Vitious Intromiſſion tranſit in Hzredes poſt litem-conteſtatam. 


F ORBES of Thornton having purſued Sir Alexander Forbes of Tok 
quhbon, as repreſenting Walter Forbes his father, for payment of 1000 
merks, contained in his father's bond, in anno 1651, with annualrent, up- 
on the paſſive titles; which being ſuſtained, and a probation led, and the 
proceſs transferred againſt William Forbes now of Tolquhon, as repreſenting 
Sir Alexander his uncle, | 
«© The Lords found the paſſive title of Sir Alexander's repreſenting his 
father the debtor proven; and found, that an act of litiſcon- 
e teſtation being extracted againſt Sir Alexander, and the paſlive 
« title of vitious intromiſſion proven, the ſame is ſufficient to 
« make the heirs and repreſentatives of Sir Alexander liable in 
« folidum, reo abſente. 


Ne CLXXIII. | November 20. 1717. 
Mr. PAT R ICK LYON 
againſt 
The JUSTICES of the PEACE of the Shire of Fife. 
Juriſdiction of the Presbyterian Church, over Miniſters of Epiſcopal Or- 


dination. 


MR. PATRICK LYON, late Epiſcopal miniſter at Kinghorn, being 
depoſed by the Preſbytery, ſet up a meeting-houſe in the ſame pa- 
riſh, and upon application, by certain miniſters of the preſbytery, to the 
Tuſtices of Peace in the ſhire of Fife, they diſcharged him from preach- 
ing or exerciſing any part of the miniſterial function within the town of 
Kinghorn, or any part of the ſhire. Of which ſentence Mr. Lyon offered 
a ſuſpenſion upon the reaſon of iniquity, in ſo far as, albeit the ſentence 
of the preſbytery could be ſuſtained to deprive him of his benefice, in the 
church of Kinghorn, which he had enjoyed by virtue of the 22d act of 
Parliament 1693, under the protection of the Government; yet it could 
have no effect to hinder him to have the ſame e privilege that all other 
miniſters of Epiſcopal ordination have, viz. the Tolleration Act, 
according to which, he did preſent the inſtructions of his ordination ; 
which he required to be cat, and craved the aſſiſtance of the ſaids 
Juſtices of Peace in the enjoyment of his meeting-houſe. 
It was anſwered: That he was not in the ſame condition with other 
Epiſcopal miniſters; becauſe he was depoſed by the Preſbytery, and ſo, 


as to all civil and legal effects, was to be conſidered as a laick. g 
coul 
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could the Lords enter upon the conſideration of the juſtice or injuſtice of 
the ſentence of depoſition; which could only be cognoſced by a ſuperior 
church judicatory, in as far as albeit the Epiſcopal miniſters, and eſpeci- 
ally theſe under the protection of the Government, were not aſſumed 
by the preſbytery to a ſhare in the government of the church, yet 
they are ſubjected to the authority of the church judicatures in Scorland, 
by the 5th act Parl. 1690, and the 22d act Parl. 1693; which did au- 
thoriſe the miniſters and elders, in whoſe hands the church government 
was thereby eſtabliſhed, to try and purge out all inſufficient, negligent, 
ſcandalous and erroneous miniſters, by due courſe of  <— pro- 
ceſs and cenſures. And farther provided, that whatfaever miniſters be- 
ing conveened ſhall either prove contumacious, in not appearing, or be 
found guilty and cenſured, whether by ſuſpenſion or depoſition, they 
ſhall % facto be ſuſpended from and deprived of their ſtipends and bene- 
tices. And, by the ſaid 22d act 1693, there is protection guy to E- 
piſcopal miniſters then in their churches, upon certain conditions therein 
mentioned, and eſpecially that they apply themſelves to church judica- 
tories, in the terms of that act, certifying ſuch as ſhall not qualify them- 
ſelves, and apply to the church judicatories, within the ſpace therein limit- 
ed, that they may be depoſed by the ſentence of the Aſſembly, or other 
church judicatories, tam ab officio, quam a beneficio; and ſuch mini- 
{ters as do apply, and offer to qualify themſelves, ſhall have his Ma- 
jeſty's full protection, ay and while they be admitted and received by 
the church judicatories, provided always that the benefit of that act 
ſhall not be extended to fach miniſters as are ſcandalous, erroneous or 
inſufficient ; but theſe and all others, in like manner guilty, are de- 
clared to be liable to the power and cenſure of the church, as accords. 
And Mr. Lyon being — by the Church, for ſuffering the Pre- 
tender's proclamations to be read in his church, and praying by name 
for the Pretender as King James the VIII. notwithſtanding that he had 
taken the oaths required by law, and being in uſe to pray for the King 
and Queen in their reſpective reigns. 

It was replied : That the cenſure, (which was very rigorous and ſevere, 
conſidering that he waz under the impreſſion of armed force;) he con- 
ceived was not in the power of the preſbytery; becauſe all that was in- 
tended by theſe acts of Parliament, was to authoriſe the church judica- 
tures to diſable Epiſcopal miniſters from enjoying church benefices; but 
it was not in their power to un-miniſter, by ſentence of depoſition, thoſe 
who were never of the Preſbyterian communion ; and therefore tho” the 
act 1690, does expreſsly ſubje&t Epiſcopal miniſters to the cenſure of tlic 
church, by ſuſpenſion and depoſition ; yet that is by the laſt words of the 
act explained, ſo as they ſhall only be deprived of their churches and be- 
nefices ; and the deſign of the act of Parl. 1693, was to the the ſame effect. 

It was duplied: Both acts do clearly ſubject the Epiſcopal miniſters, 
whether in churches or out of churches, to the cenſure of the church, 
even to depoſition, and altho*, on ſuch depoſitions, it be declared, they 
ſhall ip/o facto loſe their ſtipends and benefices; yet that does noways 
reſtrict the legal effect of depoſition, and the act of Parl. 1693, does 
further clear the ſame, and enables the church judicatories to proceed the 
length of depoſition in expreſs terms, tam ab officio, quam a beneficio, and 
that either in caſe of not qualifying themſelves, as by that act is required, 
or in caſe of error or ſcandal. ora, 
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„ The Lords refuſed the bill of ſuſpenſion, in ſo far as it is founded on 
« the reaſon of iniquity.” Vid. 22d November 717. | 


NeCLXXIV. November 21. 1717. 
BESSIE BENNET and her Huſband, Supplicants. 


Cantioner in a Suſpenſion, bound to pay to*the Party, preferred at diſcuſſing 
the Suſpenſion, whether the Charger or another. 


AMES SCLANDERS having charged cerifiin tenants for pay- 
ment of their rents, in victual and money, they ſuſpend upon cau- 
tion. | 

At diſcuſſing, Beſſie Bennet and her huſband Sg for their intereſt, 
and being preferred to the charger, the tenants are decerned to pay their 
rents to Beſſie Bennet and her huſband, who preſent a pctition to the 
Lords, ſhewing that the bond of cautionary, in the ſuſpenſion, as con- 
ceived, is in favour of the charger, in fo far as the Lords ſhall de- 
cern at diſcuſſing; whereby the petitioner, who is preferred to the ſums 
charged for, has not direct acceſs againſt the cautioner, without a 
ſpecial warrant, which they crave. 

The Lords conſidering that the deſign of the bond of caution is, 
« that the ſum charged for ſhould be ſecure in the event, that the 
« ſame were found due, and that albeit, according to the concep- 
tion of the bond, the ſame could not be regiſtrated, and horning 
granted upon it in favours of a third party preferred; yet the 
* cautioner being bound for the debt, the Lords, by deliverance, 
granted warrant for letters of horning againſt the cautioner, 
for payment of the ſums decerned, and made an act of Sede- 
runt, that in time coming there ſhould be an addition to the 
« {tyle of bonds of cautionary, and that the cautioner ſhould be 
bound to pay or perform to the charger or any other perſon 
found to have beſt right, in ſo far as the ſuſpender ſhould be 
found liable. 


N? CLXXV. | November 22. 1717. 
Mr. PATRICK LYON 
againſt 
The JUSTICES of PEACE of the Shire of Fyfe. 
Furiſdiftion of the Presbyterian Church, over Miniſters of Epiſcopal Ordi- 


nation. 


M*. TRICK LTO N's meeting-houſe in Kirghorn being ſhut 

up by a ſentence of the Juſtices of Peace, in manner more fully 
mentioned betwixt the ſame parties, the 2oth inſtant; the Ordinary 
reported a ſeparate reaſon of ſuſpenſion of the ſaid ſentence, viz. that 


albeit the Lords had formerly refuſed his bill, in ſo far as it was 
| founded 


1891 


founded upon the incompetency of the preſbytery's cenſuring him who 
was miniſter of the church of Kinghorn, under the protection of the Go- 
vernment. He now inſiſted on this further reaſon, that the Preſbytery 
had declared his church vacant, and ſupplied the church with another 
miniſter, to which cenſure he ſubmitted, and thereby was in the fame 
caſe with all the other Epiſcopal miniſters in Sc and who had not enjoy- 


ed benefices under the protection of the Government; and, by the Tolera-. 


tion Act, it was free for any Epiſcopal miniſter to ſet up a meeting-houſe, 
as he had done, in the manner directed by the {aid Toleration Act, and 
the Juſtices of Peace, and all Judges, were by that act obliged to protect 
them. And if it were in the power of the church judicatories to depoſe 
all Epiſcopal miniſters who had never joined in their communion, they 
might, in a great meaſure, elude the benefit of the Toleration Act, and 
make the differences wider, and poſſibly might even pretend to exerciſe 
juriſdiction over them after they had ſet up meeting-houſes. 

It was anſwered: It was fully cleared, when the ſuſpenſion was formerly 
reported, that, by the tenor of the 5th act, Parl. 1690, and by the 22d 
act Parl. 1693, all the Epiſcopal miniſters of Scotland, whether enjoying 
their churches or not, were ſubjected to the cenſure of the church judica- 
tories by law eſtabliſhed, with relation to their life, doctrine, or ſcandal ; 
and therefore, albeit it were inſtructed in the moſt authentick manner, that 
the ſuſpender's church was declared vacant, and ſupplied with another 
miniſter, upon the account of his having deſerted it ever ſince the in- 
demnity ; yet that did not hinder but that the Church, by virtue of the 
foreſaid acts of parliament, might cenſure for other offences as they had 
done, and that cenſure could not be reviewed but by a ſuperior judicatory. 
If the cenſure of the Church had been after the ſuſpender had applied in the 
method directed by the Act of Toleration to have a meeting-houſe, then it 
might well have been argued, that the Toleration Act did excem Epiſcopal 
miniſters in meeting-houſes from the juriſdiction of Church judicatories ; 
but that is not the caſe, for, by the ſentence of depoſition, compared with 
the ſuſj _ e to ſet np the mecting-houſe, it appears he was 
depoſed long before that time. And therefore, as to the benefit of the 
Toleration, and as to all civil effects, he was to be conſidered as a laick, 
whatever his own apprehenſion might be as to the character of his mi- 
niſterial function; yet, as the law had inveſted the Church with authority 
to cenſure, even to depoſition, he was, by that ſentence, rendered inca- 
pable of the benefit of the Toleration: neither was there much reaſon to 
tear any bad conſequence, ſeeing the law preſumes the judicatories will 
deal juſtly, and there has been little complaint of rigour that way, and 
ſuperior judicatories of the Church have given juſt redreſs, when there 
was occaſion for it. 


The Lords refuſed alſo to paſs the bill upon that reaſon”. 


— 


P p p | Ne CLXXVI. 
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No CLXXVI. | December 3. 1717. 


ABRAHAM GODFREY 
againſt 
ABRAHAM QUESNELY. 


He who interpoſes as Cantioner for one of two Co-obligants, and pays, 
comes only in Place of the Obligant, for whom he became Cautioner, and 
is only intitled to his Relief. | 


LENI and ABRAHAM QUESNEY, having granted an Eng- 

li/hbond, for L. 35 Sterling, to one De Foy, Levis enters into a ſubmiſ- 
ſion, in Holland, with one Lereaux as having right to that bond, and 
found Abraham Godfrey cautioner. There followed a decreet-arbitral de- 
cerning him to pay the ſum in the Eugliſß bond and others. 

Abraham Godfrey having obtained a diſcharge, narrating that he had 
paid the ſaid ſum, as cautioner for Leis, purſues Abraham Quecſney for 

yment actione negotiorum geſtorum. 

It was alledged by the defender: Alſolvitor for the one half; becauſe 
the purſuer had paid the ſum as cautioner for Lewis Qucſney, who was 
liable to him in relief ex mandato. And in fo far the defender could not 
be liable adione negotiorum geſtorum ; becauſe ejus negotium non geſſit, the 
defender being no ſubmitter. And, in a parallel caſe, obſerved by Sporſ- 
wood, on the word cautioner, Libraick againſt David Vane ; where a bond 
being granted by a principal and cautioner, and a bond of corroboration 
granted by the cautioner, with another cautioner ; the laſt cautioner re- 
curring againſt the principal, it was found that all exceptions that would 
have been competent to the principal againſt the cautioner, in the original 
bond, were competent to him againſt the cautioner, in the bond of 
corroboration. This caſe is parallel, for the purſuer having interveened as 
cautioner for Lewis, if Lewis were purſuing, the defender would alledge, 
that being a co-principal, bound conjunctly and ſeverally, he could not have 
inſiſted againſt the defender but for the one half. 

It was replieds That the purſuer interpoſing, as cautioner, in a new 
and corroborative ſecurity, he interpoſed in contemplation of relief, 
from all the obligants, in the original bond, as has been ſeveral times 
found. 2 

It was duplied. That a cautioner interpoſing in a corroboration may 
recur upon all the former obligants for whom he interpoſes as cautioner; 
but he who becomes cautioner for any one, and pays, does only come in 
place of the perſon for whom he becomes cautioner. 

The Lords ſuſtained the defence as to the one half, and found that all 

* cefences competent againſt Lewis were competent againſt the pur- 
fuer his cautioner; and the purſuer having reclaimed by a bill, 


*« the Lords, on the 11th inſtant, adhered.” 


Ne CEXXVII. 


CES - 
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Ne CLXXVII. | December 11. 1717. 


Doctor V R I G H 7 
againſt 
RICHARD WRIGHT of Kerſi. 


Interruption of Preſcription. 


D OCTORV RIGHT purſues Richard Wright for payment of a 


ſum, contained in his father's holograph-bond, dated in February 
1685. 

The defender having alledged preſcription, it was anſwered: The pre- 
ſcription was interrupted by regiſtrating the bond and raiſing horning up- 
on it, and whereof there was a ſuſpenſion raiſed, in February 1688. 

It was anſwered: None of theſe documents were ſufficient to interrupt, 
ſeeing there was no charge of horning given; for the regiſtrating of a 
bond, or raiſing letters of horning, were never reckoned deeds of inter- 
ruption, unleſs executed by the charge. 240, Neither can a —_— 


be reckoned an interruption; becauſe raiſing of a ſuſpenſion is a deed of the 


debtor, not of the creditor ; whereas all interruptions are only by the 
deed of the creditor. The 29th act, Parl. 5. Jame III. provides, that 
all obligations preſcribed, if the pay; to whom they are made, fol- 
low not the ſame, within 40 years, and take document thereupon; and 
the gth act, Parl. 1669, ſtatutes, that holograph-bonds, not being purſued 
for within 20 years, ſhall preſcribe in all time coming, | 

It was replied : That a charge was given in this caſe, is ſufficiently evident; 
becauſe there is a note upon the back of the horning, by the meſſenger, 
bearing, that an execution ſhould be made out, bearing date the next day 
after the letters of horning ; and the ſuſpenſion narrates a charge to have 
been given; which documents do ſufficiently preſume that a charge was 
realy given. 

It was duplied: The meſſenger's note mentions not the witneſſes, 
nor is it ſigned. 24, The common ſtyle of ſuſpenſions bears a charge to 
be given, tho?” really there be none. 

The Lords did not find that the ſuſpenſion was a ſufficient inter- 

« ruption, but found that the decuments produced were ſufhcient to 
«« preſume that a charge was given upon the letters of horning ; 
and therefore repelled the preſcription.” 

Thereafter the defender, in a reclaiming bill, repreſented, that the 
note on the back of the letters of horning was not writ with the meſſen- 
gers hands, and thereby could make no faith, nor afford any document, 
that a charge was really given, whereby there remained only the regi- 
{tration of the bond, letters of horning and arreſtment, which, without 
further document that a charge was given, could not interrupt. 

« The Lords found the letters of horning and ſuſpenſion were not ſuf- 


« ficient to interrupt, without a lawful charge given.“ 
Ne CLXXVIII. 


No CLXXVVIII. December 12. 1717. 
PATRICK GRANT 
againſt 
ALEXANDER DUNC AN. 


Saſine, th upon a Novum Debitum, talen within ſixty Days of the Banks 
ruptcy, found null. | 


DATRICK GRANT purſues a declarator of bankrupt, againſt A. 

- lexander Hamilton, calling Alexander Duncan, who had obtained in- 
feftment upon an heritable bond on the bankrupt's lands, within 60 days 
before he tiled. EL 

This caule being debated the 29th Jamary 1717, the Lords did re- 
duce Alexander Duncai's infeftment ; he gave in a reclaiming bill in due 
time after the interlocutor, which having lyen over till this day, the ſame, 
with the anſwer, was adviſed ; and the reaſoning upon the bill and anſwers 
was to the effect following : | | 

For the petitioner it was alledged: That he was not at all in the caſe 
of the 5th act, Parl. 1696, which annulls all deeds done by bankrupts 
in favours of their creditors, after they are become bankrupt, or within 
60 days before; becauſe, admitting Hamilton the debtor was bank 
in the terms of the act of Parliament, and that his infeftment was with- 
in 60 days before he fled; yet his bond was not granted in payment, or 
further ſecurity of any former debt, but was granted upon real 2 
of the money; which was bona fide lent before his debtor fled, an 
when he was looked upon to be ſufficiently ſolvent. . 

It was anſwered: The act of Parliament does annul all deeds done by 
bankrupts, after, at, or within 60 days before he does become bankrupt ; 
the preciſe words are: Declares all and whatſoever voluntary diſpoſitions, 
aſſignations, or other deeds directly or indirectly, by the foreſaid bank- 
*« rupt, in favours of any of his creditors, either for his ſatisfaction or fur- 
ether ſecurity in preference to other creditors, to be void and null.” So it is 
the defender's bond, and infeftment upon it, are granted to him, as a cre- 
ditor, in preference to other creditors ; and therefore void and null. 

It was replied: The foreſaid clauſe of the act relates only to deeds of 
bankrupts, in favours of ſuch as were creditors anterior to theſe deeds ; 
which that law annuls, in as far as it mentions deeds done for ſatisfacti- 
on of creditors, that is to fay, ſuch as were formerly creditors, who ob- 
tain deeds or gratifications, for their payment and ſatisfaction; and the 
other members of deeds thereby annulled, are ſuch as are made for fur- 
ther ſecurity to creditors, that is, anterior creditors ; whereas the defend- 
er became only a creditor by the deed quarrelled, which was obtained 
upon real payment of money at the time; and if the law were not ſo in- 
terpreted, it would prove a ſnare to many; for who can poſſibly know 
that the perſon with whom he tranſacts, may not prove bankrupt within 
60 days; in which caſe, he ſhould loſe his debt; and the only clauſe in 
the act that concerns the defender's caſe, is a poſterior clauſe, providing, 
That all rights whereupon infeftment may follow, granted by bankrupts, 
Wall only be reckoned (as to the caſe of bankrupt), to be of the date - 

e 


11 


the ſaſine taken thereupon; and the defender's bond was indeed much 
more than 60 days before the granter fled; but the ſaline was within 
the Co days; and therefore the defender yields, that his bond ſhall be 
reckoned as if it had been of the date of the ſaſine; but then his debt- 
or was a ſtanding man to whom he might have lawfully, and bona fide, 
lent his money; and the occaſion of that clauſe was, that in former caſes 
of bankrupt, infeftments were taken upon bonds of an old dete; where- 
by the bankrupt's eſtate in a great meaſure was exhauſted by debts, 
which had appeared in no record ; and therefore, it was very well pro- 
vided, that ſuch latent debts ſhould be reckoned of the date of the ſaſine; 
which ſaſine, being taken after a bankrupt was fled, will, by the common 
law, be null and ineffectual, when the bond and warrant of them was 
conſtructed of the ſame date; but if ſaſine were taken within 60 days, 
when the debtor was ſtanding out, and when it was lawful to have con- 
tracted with him, the law provides nothing in prejudice of ſuch ſaſines 
further than that the warrants are reckoned of the ſame debt. 

It was duplied: That the whole queſtion turns on this ſingle point, 
Whether the ſaid act annulling deeds of bankrupts, does only relate to 
ſuch deeds as are done in favours of anterior creditors; and the purſuer 
did contend that the deſign of the act was to annul all deeds of bank- 
rupts, either after their becoming bankrupt, or within 60 days before. 
And the firſt and ſecond clauſes are connected together by the firſt clauſe ; 
all the voluntary deeds of bankrupts there mentioned are declared void 
and null ; but then, becauſe voluntary deeds, whereupon infeftment might 
follow, might happen to be of an old date, which yet would be fufhci- 
ent warrant for taking infeftment ; therefore that law does provide, that 
all deeds, whereupon infeftment might follow, ſhould, as to the point of 
bankrupt, be reckoned of the date of the infeftment, to this effect, that, 
if the infeftment was taken after the bankrupt was fled, or within 60 days 
before, the ſaid infeftment might not be ſupported by the anterior war- 
rants ; but the ſame might fall in conſequence with the ſaſine. In and by 
the whole tenor of that act, the bankruptcy is drawn back 60 days be- 
fore the concurring qualifications thereby required; and that law preſumes 
that the bankrupt was for 60 days in meditationc figæ. And, as to any ha- 
zard of loſs to creditors, or others who might contract bona fide in theſe 
60 days, that inconveniency is well balanced by a greater advantage 
to creditors, in as far as otherwiſe the whole act might be eluded by 
bankrupts granting new original bonds within 60 days; and retiring the 
former ſecurities, of which there could be no document or veſtige of e- 
vidence to other creditors, to inſtruct the retiring of former ſecurities. 

It was alſo argued That the precept of ſaſine is a further ſecurity for the 
debt, and that there is nothing in the former part of the act that does 
clearly make appear, that the deſign of it is only with relation to deeds 
done in favours of anterior creditors. 

« The Lords found, That the bond in this declarator of bankru 

« was to be reckoned as of the date of the ſaſine, and that the ſa- 
«* ſine being within 60 days of the debtor's becoming bankrupt, was 
null in competition with other creditors.” 


Qqq No CLXXIX. 
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Ne CLXXIX. July 25. 1718. 
The Faculty of ADVOCATES 
againſt 


Sr ROBERT-DICHKS ON 


A Commining betwixt the Alſigny and Debtor, not found -equivaient to Inti- 
mation. 


"= HE Faculty of Advocates, as aſſigny's to Mr. Mazthew M*Rell, ba- 
| ving charged Sir Robert Dick/oz upon his bond, he ſuſpended, and 
produced certain receipts granted by the cedent, whereof he craved de- 
duction. | 

It was alled5cd: That the receipts wanted writers name and witneſſes ; 
and tho” they be inſtructed holograph, they could not prove their dates. 

It was anſwered : He offered to prove, that they were holograph, and 
of the true date they bear, by the ccdent's oath ; which he contended was 
receiveable againſt the aſſignies the chargers ; becauſe he had rendered 
the matter litigious before intimation of the aſſignation. 

It was replied : That there being a communing betwixt the Faculty and 
Sir Robert, upon the ſubject of the aſſignation, and theſe payments, in 
order to a tranſaction, Sir Robert took the advantage to raiſe a proceſs 
before intimation, which can afford him no advantage; becauſe it was 


a point of civility in the Faculty, not to intimate or charge, but to ac- 


quaint him in the diſcrecteſt manner of an onerous right, in order to ob- 
tain payment, and then Sir Rover? entered as fairly into a communing, 
and, taking the advantage of a delay, did execute the ſummons ; fo that 
the preciſe queſtion is, Whether he was in mala fide fo to do? The 
chargers admit, that private knowledge does not prejudge the debtor, or 
take off the neceſſity of intimation, and that a ſecond aſſigny or an ar- 
reſter would have been preferable ; but doth contend, that Sir Nobert 
having entered into a communing, was in mala jide to take the advan- 
tage, 

It was &plizd:; That an aſſignation not intimate was incompleat; and 
the ſuſpender was in bona fide ſibi vigilare; he had made real and true 
payment to the cedent, and it was but juſt to uſe all law ful means to ob- 
tain allowance thereof; and adduced ſeveral decifions, the laſt of Novem- 
ber 1622, Murray contra Durham, x 5th July 1624, Adamſon contra Mit- 
chel; and 14th March 1626, Laird of Feſterhail againſt Williamſon. 

It was triplied: That none of the deciſions did meet this caſe; and 
albeit private knowledge does not put the debtor in mala fide, yet an aſ- 
ſignation may be compleated, without a formal intimation, 22d January 
I 630, parties blank contra an aſſigny, having writ a letter to the cedent, 
and having got his anſwer, was preferred to an arreſter, 11th Decem- 
ber 1674, Mr. james Elphingſtoun contra George Hume. A promiſe of 
payment was found ſufficient. 

It was guadruplied: An intimation cannot be ſupplied without a do- 
cument in writ, or at leaſt a promiſe of payment upon a communing. 

« The Lords found a communing did not ſupply the want of intima- 

mation, and that no promiſe of payment being alledged, the ſuſ- 


<« pender was in bona fide to render the matter litigious. 
No CLXXX. 


Ne CLXXX. Neventer 4. 1718. 
C TE 08 
againſt 
Ma CS Li 


Irritancies in a Bargain of Sale not purgeable. 


UTLER purſues a declarator of redemption of certain lands, which 

albeit fold, by an irredeemable diſpoſition, yet, by a backbond of 
the fame date, the purchaſer was bound to denude, upon payment of 
the ſum advanced at any time, within three years; which was afterwards 
prorogate for {1x months longer. | 

the defender having alledged, That the lands were fold irredeemably 
for a juſt price; and the purchaſer, at the defire of the ſeller, had grant- 
ed a qualified reverſion ; but the lands not being redeemed within the 
time limited, the fale was now become abſolute. A probation was al- 
lowed for clearing, it the price was adequate, by which. it did appear, 
that the lands were worth 100 merks yearly, beſides kains, and ten pecks 
of meal, and the ſum advanced 1600 merks. | 

It was alledged for the | nag T— That 16 years purchaſe was not an 
adequate price for the lands; beſide, there was ten pecks of meal, which 
was valuable in ſo ſmall a purchaſe; and the elapling of the time li- 
mited in the reverſion being penal, was purgeable at any time before decla- 
rator, for the ſame reaſon, that ſuch failures are purgeable in a formal re- 
giſtrate reverſion. 

It was anſwered : There was a very clear difference betwixt a ſale and 
a wadſet: in fales, the purchaſer deſigns to obtain the property of the 
ſubject ſold, for fuch a ſum, as the parties agree to be the value; in a 
wadſet, the deiign of the wadſetter is to ſecure his money, and, in the 
mean time, to have the profit of the wadſet. And as the reverſer may re- 
deem, fo the wadſetter may call for his money; and tho? the reverſion 
may be qualified, that the reverſion muſt be within a certain time, yet, 
in that caſe, to take the advantage of the running of the time is penal, 
the land being generally and always preſumed above the value of the 


ſum advanced; and therefore the Lords have always taken great latitude 


with penal irritancies. 240, There is here a competent price, there being 
no certain fixed value of lands, ſome buy higher, ſome lower. If indeed 
there were any enorm :eſion in the bargain, there might be place to rec- 
kon it really a wadſet, under the figure of a ſale; but no ſuch thing ap- 
pears in this caſe; but a bargain fairly and freely made with the purcha- 
ſer, who was not formerly a creditor, but advanced the money in con- 
templation of the ſale. And as to the ten pecks of victual, they are of no 
great value; and beſide they are very unſecure, being fold as free, tho 
liable for the thirlage of land claimed by a neighbouring heritor. And 
the true cauſe of the proceſs is, the legal intereſt was at fix per cent. 
when the bargain was made; and during all the years allowed to redeem, 
which now is reduced to five per cent. 


« The Lords aſſoilzied from the declarator.“ 
NO CLXXXI. 
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NO CLXXXI. December 17. 1718. 
The Creditors of FRA SER DALE 
againſt 


The Lord LOVAT, Donatar to the ſingle and Liferent Eſcheat of 
ALEXANDER M*KENZIE of Fraſerdale. 


H IS Majeſty and the Government underſtanding, that a rebellion was 
like to break out in Scorland, there paſled an act in the Parliament of 
the firſt year of K. George, for encouraging of ſuperiors, and vaſſals, 
landlords, tenants, and others who ſhould continue {ſteadfaſt and firm in 
their loyalty; and likewiſe for ſummoning, ſuſpected perſons in the way 
and manner preſcribed in that act; and under the penalty of ſingle and 
liferent eſcheat, in caſe of not compearance. 

Fraſerdale had the misfortune to be one of theſe ſuſpected perſons, and 
who being ſummoned, did not compear, and thereby incurred:he penalty. 
He was alſo engaged in the Rebellion, and thereafter forfeited. 

There being a gift of his ſingle and liferent eſcheat to Simon Lord Lo- 
vat, (fo he is deſigned in the gift,) whereupon he entered immediately 
to the poſſeſſion of the moveables, and by the favour of the tenants at- 
tamed alſo to the rents of his lands. 

The creditors raiſed a proceſs for conſtitution of ſeveral debts, calling 
the Officers of State, and likewife Fraſerdale ; and upon the dependence 
of that proceſs, they did arreſt in the hands of the tenants, who having 
ſuſpended upon double diſtreſs, the queſtion of preference came to be 
debated, Whether the donator had the benefit of the eſcheat, without the 
burden of any debt, or if the rents of the land were ſubject to the debts 
and diligence of creditors, and preferable to the donatar. 

It was alledged for the donatar : That, by the law of Scorland, eſcheats, 
fingle or liferent, are free from all burden of debts, except the debt of 
the horning, which is a burden upon the eſcheat by ſpecial act of Par- 
liament. And albeit, by the benegnity of our Princes eſcheats, upon de- 
nunciation for not payment of debts, have been generally applied for 
the payment of the rebel's debts, with preference to the debt of the 
horning ; yet that is by favour, and not by right: and, in denunciations 
for crimes, gifts are granted more freely, without regard to debts. 

It was anſwered for the creditors: 190, That the uniform practice of 
our Sovereigns, to apply the benefit of eſcheats to the payment of debts, 
is now, by cuſtom, become a part of our law; but the eſcheat ariſing 
upon the penult late act of Parliament is of another nature than o- 
ther eſcheats formerly known by our law, and more undeniably ſubject 
to debts. | 

It was anſwered for the creditors: 249, That the liferent eſcheat of 
lands, holden of a ſubject, did not fall to the Sovereign, but to the 
immediate ſuperior ; becauſe the vaſſal continuing a year under rebel- 
lion, was conſidered as capite diminutus, and as no body; whereby the 
ſuperior injoyed the fruits of his land, during his life; whereas, by the 
late act, not only the ſingle, but the liferent eſcheat, falls immediately, 


without allowing year and day to purge, and falls to the Crown, only 


1 249 } 


25a penal confiſcation, for contempt and diſobedience ; by the genius 
of the. law of Scorlani ſince the Revolution, forfeiture prejudges no cre 
ditors. It was a grievance preſented to K. William, with the offer of 
the Crown, that forfeitures ſhould prejudge vaſſals or creditors ; and for 
redreſs of that grievance, the 33d act of the Parl. 1690 did fully pro- 
vide for the ſecurity of creditors in time coming ; and the ſtatutory pe- 
nalty againſt ſuſpected perſons, ought not in reaſon or equity to be tur- 
ther extended to the prejudice of creditors, than forfeiture tor perduelli- 
on; eſpecially, ſeeing the ſame act that warrants the calling of ſuſpected 
perſons, does very amply ſecure creditors, that they ſhall not be pre- 
judged by the forfeiture of the debtor. | 

It was ſcparatim alledged for the creditors: That Fraſerdale was alſo 
forfeited, whereby the penalty of the eſcheat was abſorbed and com- 
prehended under his forfeiture ; and conſequently, by the law of Scotland 
before the Union, and by the law of Britain ſince, the diligence of cre- 
ditors is preferable ; more eſpecially conſidering, that, by another act 
ſhortly after the ſuppreſſion of the rebellion, the forfeiture of all the e- 
ſtates of ſuch as have joined therein, that were paſt, or ſhould be be- 
twixt and the 24th of June 1718, were veſted in the Crown for the pu- 
blic uſe; which act proceeded upon the narrative of his Majeſty's graci- 
ous condeſcenſion, in that behalf, his Majeſty having, in a ſpeech to the 
Parliament, given up all the eſtates that ſhould be forfeited to the Crown 
by the rebellion, to be applied towards the defraying the extraordinary 
expence thereby incurred: and it could not be thought, that his Maje- 
ſty's condeſcenſion ſhould be ſo narrated, as to reſerve the eſcheats of 
ſuch as had incurred a penalty upon bare ſuſpicion, which would in a 
great meaſure have taken off the effect of the forfeiture ; becauſe gene- 
rally the moſt of thoſe, who had the beſt eſtates, had incurred the pe- 
nalty of ſingle and liferent eſcheat before their forfeitures: ſo that no be- 
nefit could ariſe to the public for an age; and in the mean time, the 
growing debts would carry off the reſt; and many creditors would loſe 
their debts, and all be poſtponed. All which is inconſiſtent with the 
whole tenor of the act, veſting the forfeitures in the Crown, for the uſe of 
the public. 

* anſwered to the firſt : That the effect of the eſcheats ſingle and 
liferent was known in our law: and the act for ſummoning ſuſpected per- 
ſons, under the penalty of ſingle and liferent eſcheat, having intitled the 
Crown to the eſcheat of 9 perſons; and thereupon the King 
being pleaſed to gift Fraſerdale's ſingle and liferent eſcheat long before 
his forfeiture, when no other caſuality had fallen to his Majeſty ; the donator 
had thereby a right to the liferent, whereof he could not be prejudged 
by a poſterior forfeiture. - And albeit the loſs of eſcheat was meerly pe- 
nal, yet the caſuality did fall to the Crown, according to the nature of 
it, that is, amply without the burden of debts. Neither did it alter the 
caſe, that the faid act did put his Majeſty in the place of a ſubject ſupe- 
rior, as to that caſuality, or that the liferent eſcheat did fall immediately 
without waiting year and day. 
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No CLXXXII. June 21. 1720. 
FOHN COUPE R, alias CHALME RS, 
: againſt | 
Sir INDREVW MIRETON of Gogar. 


M R. THOMAS CHALMERS, having contracted many debts, 
TE the eſtate of Gogar, whereof he had only the liferent, was, by an 
alledged colluſion betwixt him and his creditors, brought to a judicial 
ſale before the Lords, at which Sir Azdrew Mireton became purchaſer. 
His ſon Fohn Conpar, alias Chalmers, then an infant, in whoſe perſon the 
fee truly was at the time of the judicial fale, intented a proceſs of redu- 
ction and improbation againſt Sir Andreu Mireron the purchaſer, for ha- 
ving his titles ſet aſide by which he poſſeſſed the eſtate. The purchaſer 
produced his decreet of fale, and contended, that his right by that de- 
creet was unquarrellable in virtue of the act 1695, anent the ſale of bank- 
rupts eſtates. | 
The purſuer pled : That it was neither in the words nor the ſpirit of 
the act, to render the ſale of any other lands unquarrellable, but only of 
theſe which truly un r to the bankrupt: the words are expreſsly con- 
cerning the ſale of bankrupt's eſtates, and the proviſion is, that the lands 
all be disburdened of all debts and deeds of the bankrupt, or his abr wi 
from whom he had right ; implying piainly, that no ſecurity was intended to 
be granted for any lands, other than theſe which belonged to the bank- 
rupt. And the meaning of the law, were the words ambiguous, cannot 
poſſibly conſtrue to another ſenſe; becauſe it would be ſubverſive of all 
notions of equity, that one man's lands could be ſold in diſcharge of the 
debts of another; and yet that he ſhould be barred from an opportunity of 
complaining of that hardſhip. This interpretation is confirmed by the o- 
pinion of the Lords, appearing by the conſtant and uniform ſtyle of this 
and all decreets of ſale, whereby /e creditors are decerned to denude, omni 
habili modo, of zheir ſeveral diligences, with abſolute warrandice as to the ſums 
ro be received by them, which would be entirely uſeleſs and unneceſſary, if a 
decreet of ſale, quovis modo, obtained, could abſolutely ſecure the purcha- 
ſer againſt all queſtions and objections founded on intrinſick nullities. 
The purſuer concluded with the particular favourableneſs of his caſe, that 
at the time of the ſale he was a minor indefenſus, and could not be precluded 
by any omiſſion, that might be alledged in his not compearing at the 
{ale to give in his claim. | 
On the other hand, it was contended for Sir Andrew Mireton the purchaſer, 
that his acquiſition of the eſtate of Gogar at a publick roupexcludes the pur- 
ſuer's action, his right _ ſovereign and unexceptionable, ſtanding upon 
the public faith. For illuſtration of this it was noticed, that expired ad- 
judications or apprizings have been ſubjected to review upon nullities or in- 
formalities; becauſe there the creditor looks to his own ſecurity; and if he be 
miſled, ſibi imputet : And aſſigneys to, and purchaſers of ſuch rights, are in 
the ſame caſe, caveat empror. But it is quite otherwiſe in judicial ſales, 
where the Lords being in ſome reſpe& the legal authors of the pur- 
chaſe, do, before adjudging of the lands to the higheſt offerer, review 
and 
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and reconſider the whole ſteps of the proceſs, and find and declare, that 
the ſame has proceeded regularly. And if it were otherwiſe, no pur- 
chaſers at roups ſhould be found; for mo SY relying intirely up- 
on the publick faith are never concerned, nor have any accels to 
know about the procedure of the proceſs, right or wrong. The 
purchaſers abſolute ſecurity, in a fale by roup, ſtands further con- 
firmed by this, that after ſuch fales are cloſed, and the higheſt offerer 
preferred, the whole proceſs of ſale, from its original ſummons to its 
laſt period, is for an ultimate ſtroke brought under the Lords review ; 
and the Lords, by their ſolemn interlocutory ſentence, find the fale hath 
regularly proceeded ; and whatever objection comes after this, is too late, 
being competent and omitted. And that the purſuer was minor at the time, 
will afford him no argument, the act 1695 expreſsly ſecuring the pur- 
chaſer againſt minority; ſo that minors have no privilege in this caſe. In 
anſwer to the argument drawn from the warrandice, it is true, that the 
anxiety of the law in favours of the purchaſers at roup, hath allowed 
them to bruik, by virtue of the creditors diligence, from whom they are 
to have very expreſs warrandice. But to lay this view a little open, it 
muſt be noticed, 190, That at preſent decreets of ranking muſt preceed 
ſale. 240, A purchaſer is not allowed to make the leaſt exception againſt 
any nullity, in the creditors rights, which if once ranked the purchaſer muſt 
pay. 3!io, The caſe may, and often does occur, where a purchaſer can have 
no effectual warrandice; ſeeing every creditor, even the moſt opulent, is at 
abſolute freedom to aſſign his right to the moſt indigent perſon, either 
before or after the ranking; the ſhare will be drawn upon the aſ- 
ſigney's warrandice, which is none at all: ſo that the chief ſecurity of 
138 ſtands upon the public faith; and therefore, in a late caſe, 

etwixt James Murray purchaſer of Scorzſcraig, and the creditors, the pur- 
chaſer having, for his ſecurity, looked into the records, and there dif- 
covered ſeveral rights affecting the purchaſe, preferable to theſe ranked, 
the ranking having proceeded only on a ſuſpenſion of multiple-poinding, 
meaned himſelf to the Lords, that the creditors ſhould purge theſe in- 
cumbrances, while the matter was yet intire, and no part of the price 
paid. The Lords refuſed once and again his petitions, and ordained him 
to pay up the price proprer fidem publicam, judging, that however pre- 
ferable the debts on record might be, the purchaſer was ſecure; as 
| theſe things occur from our practice and municipal ſtatutes. The Lords 
will likewiſe pleaſe conſider the plenary, and extenſive faith and ſecurity of a 
public roup, as it ſtands in theeye of the common Jaw, and the municipal cu- 
{toms of our neighbouring nations. And it is poſitively contended for S r 
Andrew Mireton, that ſubhaſtation, or fale by publick authority, ſecures 
the purchaſer from all emergent claims. By the Roman law, if any per- 
ſon had in his cuſtody, ritulo depoſiti vel commodati, any ſpecies of goods, 
and the party in poſſeſſion, tho' not 8 had given the ſame in 

pledge to another, and had not relieved or redeemed the pledge con- 
form to agreement, public certiorations were to be made, before the re- 
ceivers of a pledge could bring it to a roup; and after theſe were duly 
publiſhed, the pledge was ſold ſab haſta; which differed only from our 
{ale and roup in certain formalities, but in nothing material; and yet, if 
the purchaſer by /ubhaſtation had attained poſſeſſion and paid the price, 
the thing ſold could never have been recovered by the original prc- 
prietor ; and if this take place in moveables, it muſt hold mt * 
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land-tights. The like obtains in all the United Provinces of Holland. To 
conciude, our ſovereign judges have been ſo very anxious in regulating 
the procedure in roups, that no human prudence or equity could be 
more tenderly cautious, to prevent the ſurpriſe or prejudice of any ha- 
ving intereſt; which is clear from the many and various certiorations, 
common aud edictal; the variety of acts to be extracted the extention 
of all the legal induciæ given in other caſes; the ſolemn publications at 
the roup, and the caution of the articles whereby the ſame proceeds: 
and after all, the neceſſary previous review and reconſideration of the 
whole by the Lords, whereby every ſtep of the proceſs muſt be found 
to have proceeded orderly and regularly; and all this before the ſale 
by roup can be perfected. Now, why all this ſcrupulous nicety, if it 
was not intended thereby, that purchaſers ſnould have abſolute ſecurity, 
and be freed from all latent claims? If the purſuer has a juſt claim, 
it were indeed hard to cut him off; but has not the law provided him a 
remedy? May he not inſiſt, as accords, againſt the creditors who brought 
the eſtate to a ſale, and who received the price, and who conſequently 
are locupletiores ejus jatturd ? Surely it would be ſevere above meaſure 
upon the purchaſer, to make him liable, who relying upon the public 
faith, made a fair and open purchaſe, as the higheſt bidder, at a pub- 
lic roup, who has paid the utmoſt farthing of the price, and who was 
none of the creditors, made no compoſitions, nor got eaſes to the va- 
lue of a ſixpence. | | 

he Lords found the decreet of ſale was a ſufficient production 

made for the purchaſer, to exclude the purſuer's title.” | 


INDEX. 


IN UE 2M 
AE ENCE. Adecreet being in abſence, and pronounced by the purſuer's uncle, found 
that the debt muſt be otherwiſe inſtructed than by holding the defender, (who was 


now dead) as confeſſed. Ne XIV. 


ACCEPTANCE. Accepting an obligement for a certain ſum, if it cut the accepter off 
from a larger claim competent to him? No X. 


ADJUDICATION. Led upon the perſonal obligement, in an infeftment of annvalrent, 
has no preference; otherwiſe where it is led upon a poinding of the ground. Ne XII. 


In Implement. The rule of preference amongſt adjudgers in implement. Ne XLIX. 


Adjudication. A ſum heritable by a clauſe of infeftment found adjudgeable, even before the 
term of payment. Ne LXIII. 


Competition betwixt an arreſtment and adjudication. bid. Adjudgers brought in pa paſſt:, 


even where the ſubje& adjudged was a perſonal right, which required not infeſtment or 
a charge. bid. An adjudger, tho' not within year and day, having charged the ſuperior, 
admitted parti paſſu with a prior adjudger, who obtained a charter betore the charge, 
but omitted to take inteftment till long after. Ne LXIX. Led upon a wife's perſonal 


obligement, is null. No CXLIV. 


ADVOCATE. An advocate needs no mandate from a party out of the kingdom, if he ap- 
peared for him, in the ſame cauſe, while he was in the kingdom. Ne CXLIII. 


ALIMENT. The aliment of the family, till the firſt term after the defuncl's death, found 
not to be a preferable debt. No CH. Given to 2 major preſumed to be gratis, But this 
"_ tion ceaſes, where they who entertain, are in uſe to furniſh proviſions for money. 

* CXLVII. A claim for alimenting, ſuffers the triennial preſcription. Ilid. 


ANNUITY. An annuitant and another creditor for a liquid ſum, coming in pari paſſit upon 2 
ſubje& that was their debtor's, a rule laid down for proportioning the ſubject betwixt 


them. No Cl. 


APPARENT HEIR. See Deathbed, if he muſt ſerve to him, who had only infeſtment with- 
out regiſtration ; or, if he may paſs him by, and ſerve to a remoter, whole ſaſine was re- 
giſtrated. No XLII. No LXVI. See Saſine unregiſtrated. An apparent heir, accepting 
a diſpoſition to heritable ſums from his father, and poſſeſſing thereupon after his deceaſe, 
found paſſrv? liable to his father's creditors upon Act. 24. Parl. 1695. No CXVII. 


APPRISING. The legal of an appriſing kept open even againſt third parties purchaſers, 
by a perſonal contract betwixt 4 — and debtor. No CXLVI. 


ARBITRATION. A decreet-arbitral reduced, becauſe the arbiter accepted a gratuitous 
aſſignation from one of the parties, during the ſubmiſſion. No CXXIX. A decreet-arbitral, 
not bearing the arbiters to — varied, found null; and the nullity not ſuppliable by an 


after probation. No CLXI. 


ARRESTMENT. Upon a bond of relief. See Relief. At the market-croſs of Edinburgh, 
pier and ſhore of Leith, againſt parties out of the country. No XLI. Competition betwixt 
an arreſtment and adjudication, No LXIII. An heritable bond is affectable by arreſt- 
ment, ever after infeftment, where the ſaſine is neglected to be regiſtred. Ne LV. 
Letters of looſing arreſtment need no execution, ſo that the dehtor is in ſafety to pay 
upon the letters, tho? not execute againſt the arreſter. No LXXXIV. Allowed to be at 
the market croſs of Ediniurgh, pier and ſhore of Leith, being craved againſt perſons dwel- 
ling in (hires, to which there was not tutus acceſſus, The ſame as to the citations in 
forthcomings. No CLII. One arreſted in the Tolbooth upon a caption. No CLV. 


ASSIGNATION. See Intimation. 


A creditor can never be obliged to aſſign, when it is to his own prejudice. Ne CXL. Aſſig- 


nation to mails and duties. One granting - — to mails and duties, who had only 
8 ; 1 
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g a diſpoſition to the lands without infeſtment; the diſpoſition was underſtood to be thereby 
Jo far virtually conveyed, and the aſſigney preferred to a poſterior adjudger. No VIII. 


ATTESTATION. See Nottar. 
ATTESTERS. Atteſters of cautioners in ſuſpenſions, how far bound. Ne VII. 


BACK-BOND. An heritable boud being diſponed to a truſtee, in order to lead an adjudi- 
cation, the hack-bond of truſt was found not good againſt a ſingular ſucceflor infett upon 
the heritable bond purchaſed from the truſtee. No CLI. 


BANKRUPT. A diſpoſition within 60 days of bankruptcy is intirely null; ſo as not even 
to be a foundation for bringing in the diſponee parti paſſic, with other creditors affecting 
the ſubje& diſponed by arreſtment. No LI. A ſingle act of abſconding found ſufficient 
to prove that qualification of bankrupt. Ne LIX. A horning denoanced at the market- 
crols of Edinburgh, and not at the head burgh of the ſhire where the party dwelt, was not 
found to have the benefit of the laſt clauſe of the AR. 1621. No LXXV. Ihe act of 
Parl. 1696, anent bankrupts, takes place againſt indorſation of a bill of exchange, made 
by a notour bankrupt, or his truſtee in payment, or ſecurity of an anterior debt. No XCVII. 
A bankrupt making a purchaſe, tho” the property be transferred, the ſeller can reduce the 
bargain, No CXXX. And that even apainſt a creditor, who has attached the goods by 
an arreſtment. Vid. Delivery of goods and merchandiſe by bankrupts, in ſatisfaction of 
anterior debts, found quarrellable upon the act 1696. No CXXXII. A liferent proviſion 
by a bankrupt to his ſon's wife, in their contract of marriage found not reducible. 

Ne CXXXVII. The 60 days, in Ad 5. Parl. 1696, runs from the date of the ſaſine, not 
of the regiſtration. No CXXXVII. Horning and denunciation againſt an inſolvent 
0 debtor, found not ſufficient to give the benefit of the ſecond clauſe of the Act 1621, un- 
leſs the debtor had been commonly reputed bankrupt. Ne CXLII. One having borrow- 
ed money, granted an heritable bond; upon which mfettment was not taken, till within 
6o days of his bankruptcy: Tho? this was a novum delitum, the Lords found, upon act 5. 
Parl. 1696, that the ſaſine was null. No CLXVIII. Ne CLWXVIII. | 


BEHAVIOUR as Heir. One behaving as heir-male, has the benefit of diſcuſſion. Ne CXLV. 


BILL. Compenſation not receivable againſt Inland bills more than Foreign, No XIII. 
Acceptance of a bill of exchange wanting date, not preſumed of the date of the bill. 
No XXXVI. A third party accepting a bill, for the honour of the drawer and indorſer, 
it is not ſufficient to adject that quality to the acceptance: but there is further neccllary, 
a proteſtation for evidencing that the quality, was truly adjeRed at the time of accept- 
ance. No XL. An indorlee to an inlaud bill of exchange preterred to a prior arreſt- 
er. Ne XCIII. Indorſation not for value, but in ſecurity or payment of a tormer debt 
reducible upon act 1696. No XCVII. Payments omitted to be marked upon the bill, 
not ſuſtained againſt an indorſee for onerous cauſes. Ne CIX. A bill was found to loſe 
its extraordinary privileges, and compenſation admitted againſt it, in reſpect it had lien 
over three years, without a proteſt or other diligence. No CXXXVIII. Bills for delivery 
of ſalt, meal or other commodiries, ſuſtained, but not indulged in the extraordinary pri- 
vileges of money-bills. No. CXXXIX, 


BOND of RELIEF. See Relief. 
BOND with SUBSTITUTIONS. See Heritable and moveable. 


BURGH-ROYAL.. An act of Council acknowledging a debt, was not found a good con- 
ſtitution of that debt againſt the town. No CO : | 


CAPTION. May be execute in the night-time. No XXXVH. 


CAUTIONER. Not relevant to be proven by a cautioner's oath, that he was preſent and 
heard the principal debtor acknowledge the debt. No XVII. A cautioner in a corrobo- 
ration, paying, may recur in ſolidum againſt the cautioners in the original bond. 
No XXXVIII. Ne LX. A cautioner being charged and denounced within the ſeven years, 
the principal ſum and annualrents due at the denunciation, bear intereſt ay until payment. 
No CIII. The creditors private knowledge of a bond of relief, granted by the one co- 
principal to the other, not ſufficient to give the benefit of Act 5. Parl. 1695. But the 
creditor being writer of the bond of relief, and a ſubſcribing witneſs, this was found a ſuf- 
ficient intimation. Ne CVIII. This ſeptennial preſcription, was found to run from the 


date of a letter from the cautioner, promiſing payment, and not from the date 2 vi 
D 


bond. Ns CXXXI. This privilege not extended to cautioners in ſuſpenſions. 
No CXXXV. Oe granting a bond of corroboration tho? he has relief, is not underſtood 
to be a cautioner, ſo as to have the benefit of this act. Ne CXXXVI. He who inter- 

| Poſes as cautioner for one of two co-obligants, and pays, comes only in place of his prin- 
cipal, and is intitled only to his relief. Ne CLXXVI. Cautioner in a ſuſpenſion found not 
to have ben: ſicium o1diuus., No CV. Bound to pay to who (hall be found to have beſt 
right, at diicuiling the ſuſpenſion, whether the charger or any other. No CLXXIV. 


— Contra non a) not allowed to be recalled even ex recenti. 


CHARTER. Bounding charter with a Novedanzus, No XXVII. 
CHILDREN. See Conqveſt. 


CITATION %%. At the market-croſs of Edinburgh, pier and ſhore of Leith, what 
effect it hs N. . | aha 


COMPENSATION. One taking aſſignation to a debt in which he was cautioner, and 
thereafter getting a right to ſome ſubjects from the principal debtor, in order to apply to 
his relief of whatever cautionaries he ſtood bound in; the money drawn by the cautioner, 
for theſe ſubjects, was not found to compenſe the debt and aſſignation he purchaſed in; 
but that he might apply the money to any other of his cautionaries. No XXII. Suſtained, 
tho? proponed after the courſe of preſcription. No LVI. 


COMPETITION. In competition amongſt inhibitors, adjudgers, annualrenters, &c. Rules 
eſtabliſhed according to which they draw their reſpective ſhares. No LXXXIX. 


-CONFEST, holding as. See Abſence. See Citation. 


CONQUEST. A clavſe providing the conqueſt to huſband and wife, in conjunct fee and 
liferent, — the children in fee; how far the father is thereby tied up with reſpect to his 
children. No X. 


CREDITOR. A creditor having a preferable infeftment over two tenements, and a ſeparate 
| Infeftment over one of them, can burden the other wholly with his preferable right, to 
the excluſion of other creditors infeft in that other; and thereby make both of his infeft- 
ments effectual. No CXL. Can not arbitrarily diſcharge his diligence done againſt one 
co-reus dekendi to the loſs of the reſt, and they = an exception, in ſo far as the creditor 
could have made that diligence effectual for his payment. No CLXVIL Muſt aſſign upon 
payment, but not when it is to his own prejudice. No CXL. One lending money upon 
an heritable bond, if he neglect to take infeftment till within 60 days of the debtor's bank- 
ruptcy, his infeftment will be null. Ne CLXXVIII. 


CRIME. A mo in criminal matters, cannot be led in abſence of the pannel: all the 
Judge can do, is to pronounce ſentence of outlawry againſt him for his contumacy ; and to 
grant a warrant to apprehend him, until he find caution to appear perſonally. Ne CXLI% 


CURATOR. Expences of confirmation allowed to a curator, who omitted te make in- 
ventary. No LYXXIII 


DEATHBED. An apparent heirs ſigning witneſs to his 2 deed on deathbed, 
imports not his conſent, or approbation. No X VII. tailzie made with a power to 
alter found effectually evoked, by a holograph revocation on the back thereof, tho? u 
on deathbed. No LXXXVI. If there is any difference betwixt a power to — 
time during life, and a power to alter etiam in articulo mortis. Ibid. 


DECREET in abſence. See Abſence. 
DECREET-ARBITRAL. Ser Arbitration. 


DELIBERANDUM, exhibition ad. An apparent heir, not allowed exhibition ad de/erandum 
of writs granted by predeceſſors, in favours of ſtrangers not in familia. No LXXII. 


DELICT. See Crime. 


DENUNCIATION. After denunciation, annualrent is due. Ne II. 
DILIGENCE. 
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DILIGENCE. One upon advancing ſome money, having taken the receivers note, to re- 

pay the ſame, in cale a third party ſhould not in due time pay a bill, that the advancer 

. — the money was to draw upon him for the like ſum, he was found liable for diligence. 
o CXVI. 


DISCHARGE: Three conſecutive diſcharges, two N father, and one by the ſon; if 
this is equivalent to a diſcharge of all preceedings. No XXI. 


DISCUSSION, benefit of. See Heir. 


25 DISPOSITION ſimulate. The uſer of ſuch a — to ſtop poinding found liable for 
damages to the creditor offering to poind. No CXII. | 


EJECTION. Begun to be executed before ſun- riſing, illegal. No XXX VII. 


EXECUTION. * All legal execution muſt be done, betwixt ſun-rifing and ſun-ſetting ; with 
an exception only of captions. Ne XXXVII. 


EXECUTOR: One upon a decreet- dative and licence to purſue, having raiſed a proceſs 
and inhibition; if this legal diligence muſt fall to the ground, the executor dying before 
ſentence or confirmation. No XLIV. The heir, as neareſt of kin, preferred to the office 
of executry; in competition with the relict, ho had a general diſpoſttion from her huſ- 
_ - the whole moveables. No EXXXVIII.  Executor ad omiſſu et male appretiata. 

- | 


EXHIBITION ad eliterandum. See Deliberandium. 
EXTRACT. See Reduction. 
EXTRINSIC QUALITY. See Oath. 


FACTOR: . See Sequeſtration. | E | 
Factor upon a ſequeſtrated eſtate, liable for annualrent. No XXXII. 


FACULTY to burden. One poſſeſſed: of a faculty, to burden à tailzied eſtate and haill heirs 
of tailzie, with 20,000 merks, in favours of a ſecond wife and children; having in his ſe- 
cond contract bound himſelf to provide L. 40, ooo to the heirs of the marriage, this was 
found a ſufficient exerciſe of the faculty, to make the heits of tailzie ſiaſidiaris liable tor 
the 20,000 merks. Here it was noticed that he had a power directly to burden the heirs 
of tailzie. No II. A fon accepting a diſpofition from his facher, wherein was retained a 
faculty to burden, im ignorate, alienate, Sc. was made perſonally liable to his fathefꝰs debts, 
in valorem of the {ubje& diſponed. No CLXIV. A debtor having a faculty to burden, 
his 8 — have the benefit thereof, as well as theſe he contracts with aſter- 
wards. No VI. 


FaALSEHO OD. See Reduction and Improbation. 


FEE. Diſpoſition by a woman in her contract of marriage, to her huſband in liferent, and 
to the heirs of the marriage in fee; found to conſtitute the huſband fiar, the meaning of 
parties being cleared from ſubſequent clauſes. No LXIV. 


FOREIGN decree. A decree of the Chancery found reviewable in Scotland. No 1. 
GEST1IO pro herede.' See Behaviour. 
GOODS and GEAR. What is underſtood thereby. No XX. 


HASP and STAPLE. A ſaſine by haſp and ſtaple 3 is equivalent to a precept of 
clar? conſtat, and is equally a title for prefcription. No LXV. 

HEIR See Tailzie. One perſon being both heir of line and of proviſion, ſerved himſelf 

»- heir in that ſpecial ſubject only falling to him as heir of proviſion”; but at the ſame time 
he was.retoured ſimply tanquam legittinus-et propinquior heres. The Lords found his ſervice 
was as heir of line. No CLX. 


HEIR of LINE. Bonds ſecluding executors, deſcend not to heirs of conqueſt, but to heirs 
of live. No EXXIII. — 
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HEIRS-PORTIONERS. The eldeſt heir-portioner has right to the principakdwelling 
: houſe, without any allowance to the reſt in place thereof. No LXXVI. 


'HEIRS WHATSOMEVER. One having atack of teinds to himſelf and heirs-male, grant- 
ing a ſub-rack thereof, taking the rent payable to himſelf and heirs whatlomever ; heirs 


whatſomever in this caſe interpreted to be the heirs- male. Ne LV, 


HEIRS, diſcuſſion of. A creditor inſiſting againſt the heir- male, was found obliged to dif. 
cuſs rhe heir of line-; notwithſtanding of an alledged pactien, that the heir-male, had 
bound himſelf to relieve the heir of line, of this very purſuer's debt. No CXLV, ha- 
viour as heir-male, deprives not the hehaviour of the benefit of diſcuſſion. bid. 


HERITABLE. A bond bearing a chuſe of infeftment found heritable, even before the 
term of payment, whether of annualrent or of principal. Ne LXIII. 


.HERITABLE BOND. ls not affected in the perſon of a angular ſucceſſor taking infeft- 
ment, with the latent back- bonds of his authors. No CLI. ; 


HERITABLE and MOVEABLE. A bond to the father in liferent, and a child nominatim 
in fee; which failing, to the father, bis heirs, executors or aſſignies, found to be heritable. 
No CxXVIH. The contrary found. No CXXXTV. 


| HOMOLOGATION. A bond corroborating a decreet, ſaſtained as an act of homologati- 
on, tho? it was granted _ horning and * 4 metu carceris, No V. One founding 
upon a quality of a diſpoſition conceived in his favours, has not acceſs thereafter to quar- 


rel the diſpoſition as to any of its qualities. No XXXIX 


HORNING. See Bankrupt. 


 .HUSBAND. Found liable for his wife's tranſgreſſion in bleaching cloth with lime contrary 
to act of Parliament. No CXLIX. | | 


'INDORSATION. See Bill. 


INHIBITION. An adjudication upon a bond of corroboration is intitled to no preference in 
virtue of an inhibition led upon the original bond. Ne XXXIV. An inhibition without 
an adjudication gives no preference, where the competition is ſtrictly anent mails and 

- duties. No XV. Reaches not heritable bonds, tho? having a clauſe of infeſtment, 
unleſs infeftment has actually paſt. Ne XI. V. Is alone, without an adjudication, a good 
title for reducing poſterior voluntary deeds, whereupon infeftment followed. No XCIX. 
On a dependence found null, being raiſed before the ſummonſes were executed. No CXIX. 
It is a nullity in an inhibition executed againſt a party out of the country, if it bear not 
three O yes's, nor public reading of the letters at the pier and ſhore of Leith. It is a ſepa- 
rate nallity, if the executions againſt the party and lieges at the market-croſs'of Edi 
| burgh, pier and ſhore of Leith, be not regiſtrated. No C XII. 


.INQUEST. Reduction of the verdict of an inqueſt upon a brief of idiotry. No XXXI. | 
INTERRUPTION. See Preſcription. 
Act. 10. Parl. 1669, extends to all preſcriptions, ſhort as well as long. No XV. Regiſtrati- 


on of a bond, and letters of horning thereupon, with a ſuſpenſion by the debtor, were 


not found to interrupt the preſcription-of the bond, unleſs a charge had been given. 


Ne CLXXVII. 
INSTRUMENT of poſſeſſion. See Poſſeſſion. 


'INTIMATION. Execution of letters of intimation, at che market-croſs of Edinturgh, pier 


and ſhore of Leith, not bearing production of the aſſignation intimate, found null. 


No CXXV. A communing betwixt the aſſigny and debtor about the ſubject of debt, 


not found equivalent to an intimation; it not being alledged, that there was any pro- 
miſe of payment. No 


INVENTARY. The benefit of inventary, was —— to every one that was in the 
ſtate of apparency, when the act was made. No XVI. 


IRRITANCY. In a bargain of ſale not purgeable; otherwiſe in a wadſet. No. CLXXX. 
Tit t 7Us 
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US TERTII. Ne XXVI. 


JUSTICES of PEACE. Three found to be a quorum. No CXV. A decreet of the 
uſtices of Peace in time -of vacance, not proceeding upon a matter of riot-or violence, 
found null. Ne-CXV. In all caſes a competent time ought to he allowed by the Juſtices 
to defenders, to prepare their anſwers. Vid. "rhe Juſtices qught to admit of procurators 
for parties. bid. | 


LIFERENTER. Found to have right to the Martinmoſ rent, tho? ſhe died betwixt thres 


and. four in the morning, upon Martinmaſs day. Dies mceptus pro completo habetur. 
No LII. A liferenter and another creditor for a liquid ſum coming in part paſſit upon a 
_—_ that was their debtors, a rule laid down for dividing the ſubject betwixt them. 
No CI. 5 | 


MANDATE. See Advocate. 


MINISTER. Preſbyterian Miniſters not returning to their churches, had not the benefit of 


Act. 2. Parl. 1690. No XXX. 


MINORITY. In the Act 13. Parl. 1617, which introduces the preſcription of 20 years, 
with relation to the reduction of retours, there is an implied exception of minority. 
No XXIV. The ſeven years introduced by Act 7. Parl. 1695, in favours of cautioners, 
run againſt minors. Ne XCIV. 


MINORITY and LESION. A wife who in her minority entered into a contract of mar- 
riage to her leſion, if her huſband be in life, is not circumſcribed by the mi utiles; and 
her power of revoking and reducing is —_ to her, tho? ſhe forbear calling the deed 
in queſtion till aſter his death. No CXXVIII. 


NAUT AE, 'CAUPONES, ST ABULARIT. The maſter of an Inn and ſtable found liable for 
a travellers money, ſtollen out of his valize, which was upon his horſe iu the ſtable. 


No CXXVI. 


NOTTAR. A nottar's atteſtation ſuſtained tho? not bearing, that the party touched the 
pen, No XVI. | 


OATH. Extrinſic quality in an oath. No XIII. 


Tatum contra fidem tabularum nuptiatium. No XXIII. No LXT. 


PARAPHERNALIA May effeftually be pawned by the wife, for the huſband's 4ebr. 
0 LXX. 


PASSIVE TITLES. A party purſued on the paſſive titles, not allowed to alledge preſcrip- 
tion of the debt, without at the ſame time ſubjecting himſelf to the pallive titles. 


No XCVIII. Ne CXLVH. The paſſtve title introduced by Act 24. Parl. 1695. 
Ne CXVII. 


PATRONS. Preſentation of patrons. No CXLVIIL. 


PHYSICIAN. A phyſician has no action, for lus advice or attendance, except for death- 
bed ſickneſs. No CLXXI. 


POSSESSION. One cannot invert the title of his poſſefion. No LXXVIII. Symbollical 


delivery, by an inſtrument of poſſeſſion taken by a diſponee, found not to transfer the pro- 
py 5 the goods diſponed, the diſponer remaining thereafter in the natural on. 
0 I. 


OIN DING of the Ground. Adjudication led thereupon. No XII. 
PREFERENCE. See Competition. 


PRAECEPTIO HAEREDIT ATIS. Ne III. A fon obtaining a diſpoſition from his father, 
was thereupon infeft and in poſſeſſion: He dying before his father, could not be liable 
praeceptione Mreditatit, but his heir was found liable, ſerving to him in that ſpecial ſubject, 
and poſſeſſing after the father's deceaſe. No CLXV. 


PRESBYTERIAN "CHURCH. Juriſdiction thereof over miniſters of Epiſcopal ordination. 
Ne CLXXIII. Ne CLXXV. | 
| PRESCRIPTION, 
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PRESCRIPTION. See Minority. See Interruption. An appriſing found to ſufferthe nega- 
tive preſcription ; tho' the bond whereupon it was led, was preſerved by interruptions. 
No LVIII. Citations in proceſſes uſed for interruption, need not be renewed every ſeven 
years, where the proceſſes are proſecuted to compearance and judicial acts. No LVIII. 
A ſaſine in tenements within burghs royal, is a ſufficient title for preſcription, without pro- 
ducing the warrant upon which it proceeded. No LXVIII. The decennial preſcription in 
favours of tutors and curators, hinders not the minor to inforce his claim againſt — by 
bo + ro No CXXIV. A claim for alimenting ſuffers the triennial preſcription. 


PRESUMPTION. When by one party's fault, the other party's mean of proof is taken 
away, the law in reparation preſumes to be, whatever might have been proven. See an 
Example. Ne CXIII. 


PRESUMPTIVE PAYMENT. An heritable bond with the ſaſine following thereon, be- 
ing in the debtor's cuſtody, payment was thence inferred, tho? it was urged that a ſaſine 
could not be taken away, but by a renunciatien in writ. Ne XCIT. Pregnant qualificati- 
ons ſuſtained to elide the preſumption, chirographum apud debitorem repertum prefiemitur 
ſolulum. No CXIV. 


PRIZE. A Dutch ſhip made prize for trading to Spain, during the late war. No LXTII. 


PURCHASER. Of an heritable bond is ſecure by taking infeftment againſt the back- 
of his author. Ne CLI. | * | Hs agal back-bonds 


QUALITY. See Oath. 


5 cod SALE. Common expences in rankings and ſales, how proportioned. 


RECOGNITION. TIaferred by the dreds of the reverſer, not of the appriſer, during th 
currency of the legal. No LAX * 


REDUCTION and IMPROBATION. An adjudication without inſeftment is à fufficient 
title in a reduction and improbation upon falſehood. Ne CLIX. In a ſingle reduction the 
defender is obliged to produce his own extracts; and it is not ſufficient to condeſcend up- 
on the dates of regiſtration, to burden the purſuer with taking out ſecond extracts. 
3 = extract not ſufficient to ſatisfy the production, in a reduction and impro- 

n. No LV. 


REGISTRATION. See Saſine. 


REGISTRATION for EXECUTION. Obligations may be regiſtrated in the Commiſſary 
Court-books, for ſums exceeding L. 40, Scots. Ne L 


RELICT. The relict as creditor to her defunct huſband by the contract of marriage, found 
to have no preferance to other creditors. Ne C. A relict provided in the half of the 
houſhold plemſhing, by her contract of marriage, found to have no preference upon that 
account to the d 's other creditors, Ne C 


RELIEF. A bond of relief granted by a principal to his cautioner, obliging him to relieve 
the cautioner and retire their bonds, is an obligation ad fattum pre and therefore 
no ground of arreſtment. Ne XXXIII. 


RELOCATION TACIT. See Tacit. 


RETOUR. See Heir. The AR 13. Parl. 1617, anent reduction of retours, relates only 
to the competition of heirs; but hinders not an heir to reduce his own fervice after 


the lapſe of whatever time. Ne XXIV, 


SALE. A bankrupt having made a purchaſe of goods who could not pay the price, tho? the 
goods were delivered, the ſeller was found to be intitled to reduce the bargain, and to have 
reſtitution of his goods; and that even againſt a creditor of the bankrupt's, who had attach- 
ed the ſubject by an arreſtment. No . The buyer of goods anon domino, having 
fold the fame without profit, is not liable for the value, No XLVIII. 


SCHOOLMASTER. 
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SCHOOLMASTER. A ſchoolmaſter in a royal burgh, whoſe 4miſſion bore neither du- 
ring pleaſure, nor ad vitam, found not removeable arbitrarily at the Magiſtrates pleaſure. 
No XC. 


SEA-OREENS. Not inter regalia. No CxVIII. 


SASINE UNREGISTRATE. An apparent heir muſt ſerve to the perſon laſt inſeſt, tho? 
his ſaſine was not regiſtrate. And therefere a purchaſer-from.a fon who was ſerved heir, 
but neglected to regiſtrate his ſaſine, was preferred to the purchaſer from the daughter, 
who palling by her brother, ſerved heir to her father. No XLII. The direct contrary 
found. No LXVI. An cheritable bond whereupon infeſtment followed, found arreſtable, 
the ſaſine not being regiſtrate. No LXXIV. 


SEQUESTRATION. See Factor. A factor of a ſequeſtrated eſtate preferred to the rents in 
the hands of a tenant, tho” that tenant had obtained a gift, i debtor's literent eſcheac 


before ſequeſtration, and general declarator after. No | 
SERVICE. .Diſputed whether. a.certain ſervice was 33 heir of line or proviſion, .See Heir. 
'SIMULA TE. See Diſpoſition, 5 
SOCIETY. See Superior. 
SUBSCRIPTION. Of a witneſs to a legal execution by initial letters not ſuſtained, other- 
wiſe in ſublcriptions of parties. No LXXX. A witneſs by miſtake being inſert in the 


body of the writ, with a chriſtened name differing from the ſubſcription, this found a nul- 
lity in the writ. No LXXXII. 


SUBSTITUTION. Bond containing ſubſtitutions. See Heritable and moveable. 


SUPERIOR. A ſuperior obliged to enter a ſociety purchaſing from his vaſſal ; or pay the 
value of the lands holden of him. No XCVI. | gs | 


SYMBOLICAL DELIVER]. See Poſſeſſion. 


Tack. Natural poſſeſſors have not only the benefit of tacit relocation, but alſo tackſmen of 
teinds or feu-duties, No LVIL | 


TAILZIE. Revocation thereof. No XXVIII. A'tailzie with :prohibicory and irritent 
clauſes, hinders not the fiar to alienate for the —— of debts contracted beſore the 
tailzie was made. No LX VII. The ſtricteſt = ibitory clauſes in à tailzie, with irritan- 
cies of the deeds of contravention, have no effect, unleſs there be alſo an irritancy of the 

. contraveeners right. No LXXVII. The neareſt heir exiſting the time of the devolution 
of the ſucceſſion, admitted, without ſuſpending the ſervice during the poſſibility of a 
nearer heir. No LXXXVII. In what caſe it can be revoked and recalled bo the maker. 
No CXXIII, The maker found to have a power of revocation, even after delivery for the 


aſe of all concerned. Ibid. 
"TENOR, proving of. The tenor of a bond found proven upon pregnant adminicles, both 


of the verity and formality, of the writ, with ſpecial probation, who were the writer and 
witneſſes. LXXIX. A declaration by the debtor's heir, that he abſtracted his father's 
. ſecond. contract of marriage, ſuſtained as a pregnant adminicle, in a proceſs of tenor, al- 

beit that declaration ſtood reduced, as emitted in lecto. Ne LXXXV. Pregnant admi- 
nicles, of a decrect of prorogation of a tack of teinds ſuſtained. No LIII. | 


| TENANT. How it is to be underſtood, the Act of King George allowing tenants of 
rebels two years poſſeſſion, without paying any rent. No CLVIII. | 


TEIND. Value of drawn teind in a proceſs of ſale. No XXIX. 


THIRLAGE: To the King's mill preſumed and not elided by the clauſe, de molendinis et 
. multuris, in the tenendas of a charter from the King. No LIV. | | 


TRUSTEE. No CXXIL, 


TUTOR. Co-tutors are not mutually liable for one anothers debts, but only for admini- 
Rration in their office. No XIX. 


VERDICT. 
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VERDICT. See Inqueſt. 
VIRTUAL ASSIGNATION. Ne VIII 


VITIOUS INTROMITTER. Can purſue the heir for relief of heritable debts paid by 
him; but has no relief of perſonal debts. No CXXXIII. An act of litiſconteſtation 
being extraded againſt a debtor, and the paſſive title of vitious intromiſſion proven, the 


ſame is ſufficient to make the heirs and repreſentatives of the defender liable in ſolidum. 
No CLXXIL * 


AVIFE. A wife is not cut off from revoking and reducing her contract of marriage made in 


minority to her leſion ; tho' the huſband being alive, the ſuftered the ami utiles to elapſe, 
and even forbore her action, during the whole time of his life. No CXXVIII. Adjudi- 
cation founded upon a wite's perſonal obligement, is null. Ne CXLIV. A woman being 
maltreated by her huſband, was allowed to retain her tocher for her aliment; tho” it 
was aſſigned to ſome of her huſband's creditors. No CLXIX. 


"WITNESS. Analledgeance that a defun& acknowledged the debt, not probable by witne(s- 
es. No XVII. Two parties having cleared accompts, and granted mutual and general 
diſcharges, in a queſtion about a certain bill accepted by the one payable to the other, 
the proof was admitted, that the ſame was communed upon and underſtood to be compre- 
hended in the general diſcharges, to be proven by the communers, and witneſſes to the 
diſcharges. No CVII. To a ſubſcription, muſt know the ſubſcriber. Ne CLVI. See Sub- 


{cription. 


WOMAN. WTTNESS. Not received to prove the conditions of a bargain. No CLIN. 
Received to prove an accompt of brandy and other neceſſaries furniſhed out of a ſhop. 


No CLIV. 


WRIT. See Subſcription. A blank printed bond, whereof the filler up of the principal 
ſum, penalty, courſe of annualrent, date and witneſſes, were not deſigned, found null. 
No XC. It is not a nullity that the writer is not deſigned in the body of the writ. 


No CLVIIL 
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Scot againſt Rutherford, 189 
Sinclair againſt Sinclair, 55 
Sinclair againſt Sinclair, 62 
Somervel againſt Hamilton, 74 
Smith againſt Home, 130 


Stewart againſt Campbell, 16 
Stewart againſt Stewart, 79 
Stewart againſt Dundaſs's creditors, 94 
Stewart againſt Douglaſs, 132 
Stewart and owners of the ſhip Catharine, a- 

gainſt Gordon and Officers of State, 78 
Strachan agaiuſt Forbes, 148 


N 
Thomſon's creditors againſt Roſs's . 
1 


Trotter againſt Eccles's creditors, 100 
Tullicoutrie's creditors againſt Sir Robert 

Murray, 34 
Turnbulagainſt Heritors, &c. of Dalmenie, 38 


Twecdic againſt Din, 196 & 228 
U. 

Udney againſt Forbes, 32 
W. 

Waddel againſt Waddel, 107 

Walker againſt Walker, 28 

Walker againſt Adamſon's repreſentatives, 
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Wallace againſt the tackſmen of his Pans, 206 


Wallace againſt Lord Elibank, 231 
Watſon againſt Monro, / 174 
Wauch againſt Smith, 212 
Wightman againſt Earl of Dalhouſie, 199 
Wilſon againſt Lord Saline, 70 
Wilſon againſt Innes, 73 
Wright againſt Wright, 243 
＋. 

Yeaman againſt Grieves, 105 

£6 


Young againſt Bothwellz, | 


